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I. Introduction

California has seen an explosion of local land use initiatives XE "Land use initiatives"  in the past two decades.  From deciding whether to place an urban growth boundary around a city to grappling with how to best deal with affordable housing, local communities increasingly have headed to the voting booth to decide how their communities should grow.  This process, often dubbed “ballot box planning,” has become an alternative to the more typical legislative approach that communities use to make land use decisions.

	Planning at the Ballot Box
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Ballot box planning did not emerge as a significant feature of California land use regulation until the early 1970’s.  The absence of local land use initiatives XE "Land use initiatives"  before this time was largely due to an early court ruling that held that initiatives could not be used for zoning.
  In 1974, however, the California Supreme Court overruled that earlier decision.
  In the intervening three decades, the constitutional power to use initiatives and referenda for both zoning and planning purposes has become well established.  

Planning at the Ballot Box 

Whether the ballot box is an appropriate place to resolve land use disputes has become a matter of considerable controversy.  Proponents claim that initiatives maximize local control over an intensely local issue.  Such measures provide residents with the authority to shape their own communities and directly address problems associated with growth that continue to vex many jurisdictions.  

At least in theory, initiatives are uniquely qualified to serve this purpose.  As noted by the California Supreme Court, the initiative power works as a “legislative battering ram” for frustrated voters who feel that their elected officials have been unable, or unwilling, to effectively address public concerns about important policy matters.
  In the local land use context in particular, the Supreme Court has noted that initiatives can provide the long-term stability that the general plan is designed to promote.
  
Opponents of ballot box planning, on the other hand, decry the continuing use and popularity of initiatives for regulating land use, claiming that such measures improperly tie the hands of the officials elected to make local land use decisions.  Additionally, opponents argue that ballot box measures are too often used to advance narrow special interests.  Also, unless the initiative proponents work with the public agency and other community groups, there is no opportunity to consider alternatives that might be better for the community.  

	

	Examples of Ballot Measures Placed on Local Ballots XE "Ballots"  in 2000

	Lassen County XE "Lassen County" 

 XE "Land use initiatives:Lassen County" .  Advisory vote on a general plan amendment for a large ski resort at Dyer Mountain near Westwood.  (Approved).

Escondido XE "Land use initiatives:Escondido" 

 XE "Escondido" .  Nine separate initiatives were submitted for general plan amendments or zoning changes for residential and commercial projects.  All initiatives were required under a 1998 initiative, which placed control over certain land use changes in the hands of the voters.  (1 Approved, 8 Defeated).
Placer County XE "Placer County" 

 XE "Land use initiatives: Placer County" .  Quarter-cent sales tax placed on ballot by board of supervisors that would have been used to purchase of open space XE "Open space"  and agricultural easements.  (Defeated).

Sonoma County XE "Sonoma County" 

 XE "Land use initiatives: Sonoma County" .  Referred to as the “rural heritage initiative,” this initiative would have required voter approval to change land use designations for lands, agriculture or rural resource.  (Defeated).

Brea XE "Land use initiatives:Brea" 

 XE "Brea" .  An initiative known as the “hillside heritage initiative” would have required an election for any project that would have impacts beyond certain thresholds for traffic, air and water quality, wildlife and other things.  (Defeated)
	Sacramento County XE "Sacramento County" 

 XE "Land use initiatives:Sacramento County" .  Would have extended urban services line in order to approve 3,000 home subdivision southeast of Rancho Murrieta.  (Defeated).

Clayton XE "Land use initiatives: Clayton" 

 XE "Clayton" .  A CAPP XE "Citizen Alliance for Public Planning (CAPP)"  (Citizen Alliance for Public Planning) initiative would have required voter approval if development involved 10 houses, 2 acres of open space XE "Open space"  or 1,000 square feet of commercial space.  (Defeated).

Tracy XE "Tracy" 

 XE "Land use initiatives:Tracy" .  A citizen-sponsored initiative that cut the annual number of housing permits in half (from approximately 1500 to 750).  (Approved).

San Luis Obispo County XE "San Luis Obispo County" 

 XE "Land use initiatives:San Luis Obispo County" .  A SOAR XE "Save Open Space and Agricultural Resources (SOAR)"  (Save Open Space XE "Open space"  and Agricultural Resources) initiative XE "Initiatives"  would have required voter approval for rezoning of land designated for agriculture, open space XE "Open space" , rural or rural residential.  (Defeated).

Ventura XE "Ventura" 

 XE "Land use initiatives:Ventura" .  A 95-acre sports park proposed for cropland.  Election XE "Elections"  required under a 1995 SOAR XE "Save Open Space and Agricultural Resources (SOAR)"  initiative.  (Approved).

Rohnert Park XE "Rohnert Park" . XE "Land use initiatives:Rohnert Park"   Urban growth boundary XE "Urban growth boundaries (UGBs)"  placed on ballot by city council during general plan adoption process.  (Approved).


Regardless of their personal or philosophical views, citizen groups and local officials must grapple with the present reality of ballot box planning.  Indeed, as California’s population continues to grow, the resulting development pressures are likely to lead to an increase in the use of initiatives and referenda.

Current Trends XE "Trends" 
Land use XE "Land use"  initiatives are offered to voters in a variety of ways and forms but are often characterized as either being “slow-growth” or “pro-growth.”  Typical slow-growth measures seek to set urban limit lines, limit conversion of agricultural or open space XE "Open space"  lands, limit the number of housing permits issued each year, or hand more control over land use decisions to the voters (rather than the elected officials).  Still others ask local residents to choose to tax themselves to protect swaths of open space or parkland.  Pro-growth measures, on the other hand, may extend the urban limit line to allow for a new development, approve specific development projects or increase the density or intensity of current development.  

Californians use the ballot box to plan communities more than any other state in the nation.  The Solimar Research Group XE "Solimar Research Group"  recently reported on the use of ballot measures throughout the state from 1986 to 2000.
  The report drew the following conclusions:

· Voters appear more willing to limit growth in times of economic prosperity.  In the November 2000 election, a period of economic prosperity, the voters chose to limit growth in two out of every three opportunities.

· The number of land use initiatives XE "Land use initiatives"  placed on the ballot totaled 671, of which 58 percent – or 389 – can be characterized as slow-growth measures.

· Land use initiatives XE "Land use initiatives"  have occurred predominantly in the fast growing coastal urban areas, but are now being used more frequently in other parts of the state.

Perhaps the most fundamental trend is that the use of initiatives to control land use planning appears to be here for the foreseeable future.  This conclusion comports with a poll conducted by the Public Policy Institute of California, which found that although 74 percent Californians believe that local governments should control local development, 63 percent think that local voters should make growth-related decisions by voting on local initiatives.

	

	Ballot Box Hot Spots


	Top 10 Cities and Counties 1986-2000

	Cities
	  Counties

	       Name
	  No. Measures
	    Name
	No. Measures

	1. San Francisco
	26
	1. San Diego County
	80

	2. San Diego
	22
	2. Los Angeles County
	64

	3. Hermosa Beach
	17
	3. Orange County XE "Orange County" 
	43

	4. Lodi
	16
	4. Santa Clara County
	41

	5. Pleasanton
	11
	5. Contra Costa County
	38

	6. Escondido XE "Land use initiatives:Escondido" 

 XE "Escondido" 
	10
	6. Alameda County
	35

	7. Simi Valley
	9
	7. Ventura XE "Ventura" 

 XE "Land use initiatives:Ventura"  County
	33

	8. Modesto
	8
	8. San Mateo County
	32

	9. Morro Bay
	8
	9. Sonoma County XE "Sonoma County" 

 XE "Land use initiatives: Sonoma County" 
	27

	10. Pacifica
	8
	10. Riverside County
	26


Making the Initiative XE "Initiatives"  Process Work 

Fortunately, communities can learn from the experiences of others.  Some may view the ballot box planning process as pitting community activists against their local elected officials.  While some measures are placed on the ballot without the full endorsement of the governing body, many do have agency support.  In some cases, agencies and community activists have worked together to craft proposals that serve all interests involved and have created results for other communities to model their measures after.  

Indeed, if a ballot measure is truly about thoughtful and constructive solutions to community challenges, the tone of the public discourse relating to the measure should reflect that spirit.  A civil and dignified tone in public debate will inure to the long-term benefit of the measure’s sponsors within the community.  Such a tone also underscores the seriousness of the problems the initiative is trying to address, as well as the thoughtfulness of the proposed solution.

Conversely, personal attacks (on the part of either the measure’s proponents or opponents) undermine the very objective initiative proponents seek: a livable community for everyone who resides in the area.  “Communities” are composed of individuals.  The kinds of livable communities that most citizens seek place a high value on the role and relationships of people within a space.  Negative campaigns based on personal attacks or inaccurate information tears into the fabric of a community by dividing and alienating people.

Individuals do not have to agree XE "Collaboration"  on proposed approaches to a community’s development in order to serve the community’s long-term best interests.  As this guide indicates, it can be in the long-term best interests of both the proponents of a particular approach and the governing body to communicate with one another and share relevant information.  The tone of the advocacy efforts (both for and against a proposal) has everything to do with whether this kind of constructive and truly public-spirited approach will occur.  That’s what livable communities – and this publication – are truly about.
	

	The City of Monrovia XE "Monrovia"  Finds a Way


	A local initiative in the City of Monrovia XE "Monrovia"  illustrates how local agencies can effectively work with citizens to shape land use policy.  Monrovians, faced with a hot economy and increased development pressures, sought to preserve the city’s remaining wilderness hillside areas.  But the city did not have enough funds to purchase the open areas outright.  Working with local citizen groups, the city council placed an innovative proposal directly on the July 2000 ballot, alleviating the need to go through the signature gathering process. 

Two measures were placed on the ballot.  The first measure redesignated hundreds of acres of publicly owned land as “hillside wilderness preserve” and rezoned neighboring private lands as very low-density.  Any future change in these designations could only occur by a vote of the people.  The second measure asked residents to approve a special parcel tax to fund the acquisition of the privately held hillside areas.  The proposed parcel tax was expected to raise $10 million for property acquisition over a limited period of time, with a second, smaller on-going tax of $80,000 per year to fund property maintenance costs.

Both measures passed overwhelmingly.  The open space XE "Open space"  measure received 85 percent of the vote, and the special tax carried a perhaps even more astounding 77 percent of the vote.  This solution, however, was the result of many years of planning and hard work done by the city council, residents, developers, consultants and neighborhood groups.  Monrovia XE "Monrovia"  demonstrates that a local agency can be an important participant in helping citizens use the ballot box to achieve community goals.
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Constitutional Powers Reserved by the People

The initiative and referendum powers are “reserved” by the people to themselves in the California Constitution.
  The difference between an “initiative” and a “referendum” is straightforward.  The more common initiative consists of legislation proposed by citizen petition that, once adopted, effects a legislative change.  The California Constitution defines the initiative as “the power of the electors to propose statutes and amendments to the Constitution and to adopt or reject them.”
  The Constitution extends this power to voters in cities and counties and he Legislature has granted similar powers to voters in many special districts.
  
A referendum, on the other hand, is “the power of the electors to approve or reject statutes or parts of statutes.”
  A referendum is usually thought of as a citizen-petition that seeks to repeal a recent legislative act made by the governing body.  A referendum by citizen-petition may only challenge newly enacted legislation and is subject to express constitutional limitations.  Tax measures XE "Tax measures" , for example, are not subject to such referenda.

Referenda may also be placed on a ballot by a governing body.  Agency-sponsored referenda are similar to an initiative insofar as the voters are asked to approve or reject a measure.  To simplify things, the remainder of this publication refers to this type of referenda as an “agency sponsored measure.”  

	

	Citizen-Sponsored
Initiatives XE "Initiatives"  and Referenda XE "Referenda"  Compared

	Initiatives XE "Initiatives" 

Defined.  The “power of the electors to propose statutes and amendments to the Constitution and to adopt or reject them.”  The Constitution extends the initiative power to voters in cities and counties, and the Legislature has granted the initiative power to voters in many special districts.
How Initiated.  An initiative is placed on the ballot when enough registered voters request such an action by signing a petition.  Citizen petitions are subject to detailed notice, signature gathering, and other procedural requirements.  
Local Agency Options Upon Qualification.  The governing body generally must either adopt the measure without change or submit it to the voters.
Land Use Purposes.  Initiatives XE "Initiatives"  may be used to adopt or amend general plans, specific plans, local coastal programs, and zoning ordinances.  They may also be used to adopt or readopt land use designations and set urban growth boundaries.  They may not be used for non-legislative actions, such as the approval of variances, conditional use permits, and subdivision maps.  
Limits to Further Agency Action.  Unless the initiative expressly provides otherwise, any provision adopted by initiative may be amended only by a subsequent vote of the people.
	Referenda XE "Referenda" 

Defined.  The “power of the electors to approve or reject statutes or parts of statutes except urgency statutes, statutes calling elections, and statutes providing for tax levies or appropriations for usual current expenses . . ..”  
How Initiated.  Legislative actions generally do not become effective until 30 days after adoption.  Timely submission of a petition with enough signatures XE "Signature requirements"  will halt the legislation from going into effect until it can be voted on.
  
Local Agency Options Upon Qualification.  The governing body must either repeal the subject ordinance in its entirety or suspend the ordinance and bring it to a vote of the people.
Land Use Purposes.  Referenda XE "Referenda"  are used to reject or approve legislative actions already approved by a legislative body, including general plans, specific plans, local coastal programs, and zoning ordinances.  Referenda may not be used for non-legislative actions such as the approval of variances, conditional use permits and subdivision maps.
Limits to Further Agency Action.  If voters approve the referendum, or if the governing body repeals the ordinance in response to a petition, the governing body may not adopt the rejected legislation again for at least twelve months.




Charter Cities
This publication discusses the law applicable to general law cities, counties and special districts.  Charter cities XE "Charter cities"  may adopt their own rules for city elections, including rules that concern initiatives and referenda.
  Although the general principles are the same, those rules may differ from those discussed in this guide.  Charter cities may also choose to use the state law rather than adopting their own election laws.

Scope of the Power

The constitutional origin of the initiative power has important policy ramifications for local officials.  It limits their ability to change an initiative once it is proposed and to amend the initiative once it has passed.  When presented with an initiative supported by the requisite number of signatures XE "Signature requirements" , the governing body must either adopt it as proposed or place the measure on the ballot.  Moreover, a local agency may wind up defending an initiative or referendum in court if it is enacted, regardless of whether the city council or board of supervisors originally supported the measure.

In many important respects, however, the initiative power itself is more limited than a local government’s land use power:

· Limited to Legislative Matters.  Initiatives XE "Initiatives"  and referenda are generally limited to the adoption of legislation.  They may not be used to undertake or rescind administrative, adjudicative or quasi-adjudicative actions.
  Thus, for instance, an initiative may be used to adopt or amend a general plan or rezone a property, but not to grant a variance.
· Inapplicable to Adjudicatory Decisions. Although an initiative may declare policy and provide for its implementation XE "Implementation" , it may not seek only to render an administrative decision, adjudicate a dispute, or declare by resolution XE "Resolutions"  the views of the electorate.  
· Exclusive Delegation.  Initiatives may not affect matters that the Legislature has exclusively delegated to the local governing body.  

In addition, initiatives and referenda may not conflict with state law.

Statutory Initiatives XE "Initiatives" 
Initiatives XE "Initiatives"  are generally thought to be citizen-generated and authorized by the California Constitution.  However, the Legislature has also authorized initiatives in other circumstances that are outside of the scope of the constitutional power. 

Agency-Sponsored Measures

Supplementing the constitutional initiative power reserved to citizens, the Legislature – and some city charters – have granted city councils, boards of supervisors, and special district governing boards broad power to place measures on the ballot.  Most importantly, the governing body may draft and place land use measures on the ballot on its own motion, without gathering signatures XE "Signature requirements"  in advance.

The ability to place measures directly on the ballot provides local officials a valuable opportunity to present voters with long-term land use policy that takes into account competing interests, while responding to voters’ concerns about local development pressures, particular projects, or other matters.  Council- or board-sponsored measures may also demonstrate local agencies’ commitment to addressing voter’s perceptions that local officials are ignoring their concerns.
	

	Livermore: XE "Livermore"  A Successful
Agency-Sponsored Measure

	An example of a successful council-sponsored measure is the South Livermore XE "Livermore"  Urban Growth Boundary, which the Livermore City Council placed on the ballot at the March 2000 election.  City voters overwhelmingly approved the measure by more than 80 percent.  This measure readopted existing provisions of the city’s general plan that had established a growth boundary for the southern portion of the city.

In 1997, in conjunction with the adoption of an area-wide specific plan, the council had established the growth boundary as a permanent boundary for the southern edge of the city.  The council had also adopted general plan policies providing that the city would not permit urban development and would not extend city sewer and water services outside the growth boundary.  Because the council envisioned a permanent, long-term southern boundary, it promised that it would place an urban growth boundary before the voters at a subsequent election.  The main reason for doing so was to establish that, with certain limited exceptions, the existing policies and boundary location could not be changed in the future except by city voters.

By taking XE "Takings"  advantage of the extensive planning process and CEQA XE "California Environmental Quality Act (CEQA)" 

 XE "Agency sponsored measures"  review it had conducted in adopting the specific plan and the growth boundary, the council was able to present voters with a well-conceived, long-term policy that addressed their concerns about potential urban sprawl.


Advisory Ballot XE "Ballots"  Measures

Local legislative bodies may also place advisory measures on the ballot at any regular or special election.
  Such measures allow local officials to gauge voters’ opinions on important or controversial matters before acting on them.  Advisory measures may address either administrative or adjudicatory issues, and their results are not binding on the governing body or the sponsoring jurisdiction.  By contrast, citizen-sponsored initiatives may not be used to adopt purely advisory measures except when authorized by a city charter.  In this respect, the power of the governing body goes beyond that of the voters. 
Special Districts

The authority of a special district is limited to those powers expressly provided by the statute or other mechanism that created the district.  Thus, special districts generally do not enjoy the grant of the police power to protect public health, safety and welfare. 

Some legislatively-created special districts, however, have been granted power over land use.  Whether an initiative or referendum may be used within a district depends on whether the authorizing statute includes a procedure for elections.
  For example, the initiative and referenda power does not extend to any of the following:

· Irrigation districts;

· Districts that lack the power to act by “ordinance;”

· Districts that permit voters, in electing the district’s directors or trustees, to cast more than one vote per voter, or its directors to cast more than one vote per director.

Agency counsel for special districts should carefully review the district’s bylaws, as well as the statutes or other laws creating the district, to determine whether it may use initiatives or referenda.
  School district XE "School districts"  ballot measures, for example, are governed by a separate set of provisions.
  The authors of this publication are also aware of an instance where a district’s bylaws prevented it from sponsoring a measure because one member of its governing board was granted two votes for certain types of decisions. 

In addition, some districts have boundaries that extend over two or more counties.  Initiatives XE "Initiatives"  and referenda that are placed on the ballot for these districts must have the same ballot title and summary in each affected county.  As a general rule, the agency counsel of the jurisdiction where the greatest number of voters within the special district resides will draft the ballot title and summary for each jurisdiction in which the initiative will be placed.
 

III. Types of Land Use Initiatives XE "Land use initiatives" 
With the exception of initiatives and referenda on specific projects, sponsors promote most local land use measures as a means of achieving long-term stability in local land use policy.  Although local land use initiatives XE "Land use initiatives"  appear in many forms, most fall within a few basic classifications.  This section provides a description of the major types of land use initiatives and their role in local land use decision-making.
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General Plan Amendments XE "Amendments" 
A widely used type of land use initiative is the general plan amendment.  The California Supreme Court expressly upheld this type of initiative in DeVita v. County of Napa,
 characterizing the measure before it as a “reasonable attempt to . . . delineat[e] a long-range policy intended to guide the county’s development, curb haphazard growth, and promote desired land uses.”
  

Typical general plan amendment initiatives include those that reaffirm or readopt existing land use policies and those that set growth limits and protect open space XE "Open space" .  In DeVita, for example, the court upheld Measure J, a Napa County XE "Napa County"  initiative that sought to preserve agricultural lands by amending the land use element of the county’s general plan.  Specifically, Measure J reaffirmed and readopted, for a period of 30 years, existing portions of the land use element designating land for agriculture, watershed, and open space uses.  It also readopted certain general plan policies regarding minimum parcel size and maximum building densities.

To ensure that these policies would not be changed in response to piecemeal development proposals, Measure J also adopted a new land use policy providing that, during the same 30-year period, the readopted policies could only be amended by a vote of the people, except in certain limited instances.  The exceptions allowed the board of supervisors to amend the affected general plan designations and policies without a vote of the people to, among other things, avoid an unconstitutional taking XE "Takings" , accommodate the placement of a solid waste disposal facility, or redesignate agricultural land for other purposes, so long as the board of supervisors made certain findings described in the initiative.

Initiatives XE "Initiatives"  with similar provisions have also been used to amend coastal plans and specific plans, and such plans have also been subject to referendum.  Although DeVita only addressed the validity of amending a general plan’s land use element, the Court’s holding would presumably apply to an initiative attempting to amend other general plan elements.
 

Urban Growth Boundaries

Urban Growth Boundaries (“UGBs”) are another widely used type of land use tool often enacted by initiative.  A UGB XE "Urban growth boundaries (UGBs)"  is a long-term boundary that separates an urban area from undeveloped land.  UGBs typically take the form of general plan amendments and contain policies that prohibit urban uses or extending water and sewer infrastructure to lands “outside” the UGB.  The lands within the UGB typically include existing urban areas and enough undeveloped land to accommodate future housing and commercial development.

UGB XE "Urban growth boundaries (UGBs)" s are most often used in cities.  Several city councils, particularly in the Bay Area, have voluntarily placed UGBs on the ballot.  In determining the location of the UGB, the city will need to consider both existing and projected urban development.  A possible starting point in drawing this line is the city’s existing “sphere of influence.”
  However, cities should be careful not to attempt to prohibit changes in the sphere of influence.  The local agency formation commission XE "Local Agency Formation Commission (LAFCO)"  (“LAFCO”) has the final authority to develop, determine, adopt, and amend a sphere’s location.
  In addition, as discussed in Chapter V, state law requires cities to accommodate their fair share of regional housing needs.  If a UGB fails to provide sufficient land to meet future housing needs, it may be subject to legal challenge.  

	

	Case Study: City of Agoura Hills XE "Agoura Hills" 

	The scenic hillsides within the city of Agoura Hills XE "Agoura Hills"  were designated as open space XE "Open space" .  Because much of the land was in private hands, the municipal code included low-density uses to preserve the character of the area.  But the city council became concerned that unless something was done, the hillsides would eventually succumb to development pressures.  As a result, the city council sponsored a ballot measure that asked voters to readopt the open space designation in the general plan and zoning code along with the uses permitted in the municipal code.  This result would lock in the present designations unless a future vote of the people designated otherwise.  

The measure passed with 80 percent of the vote.  As a result, landowners and developers recognized substantial political and economic benefits associated with protecting open space XE "Open space" .  Since the measure was adopted, several landowners have worked with the city to protect additional open space and have received substantial tax benefits from donating a portion of their land or selling it at less than its market value.  The process has also had a positive effect on the permit approval process, through which developers have offered to build projects that include greater open space designations.


The city should also consider what uses it will permit in the area outside the UGB XE "Urban growth boundaries (UGBs)" .  Again, the existing land use designations are the most logical starting point.  The city may want to consider whether certain of these uses (e.g., industrial) are consistent with the policy objectives of the UGB.  A related decision is whether to allow or prohibit the extension of city-sponsored water, sewer, and other services to lands outside the UGB.  Finally, the city should consider what sort of exceptions are necessary to ensure the legal validity of the UGB (for example, to allow for changes where an unconstitutional taking XE "Takings"  would otherwise result), or that the city’s own policy goals will be met.

	

	School Districts Not Bound by
Land Use Initiatives XE "Initiatives" 

	The California Attorney General has issued an opinion
 that a school district may construct an elementary school on county land designated by initiative for agricultural and open space XE "Open space" .  The opinion restates the general rule that the state and its agencies (including school districts) are not subject to local building or zoning regulations without authorization of the Legislature.  The Legislature has consented to a limited form of local regulation for school districts, whereby a school district must abide by local zoning ordinances unless it chooses to exercise its right of exemption.  To exercise this right, two-thirds of the district’s governing board must find that the local regulation is inapplicable to the proposed use of property.  Those seeking to challenge a school board’s exercise of the exemption right must demonstrate that the action is arbitrary and capricious.



Zoning XE "Zoning"  Ordinances

Because the adoption and amendment of zoning ordinances are considered legislative acts, voters may use the initiative power to adopt or amend a wide variety of zoning ordinances, such as rezonings of large and small parcels, construction moratoriums, and building height limitations.  Statutory procedural requirements governing the adoption or amendment of zoning ordinances generally do not apply to initiatives and referenda.
  

Zoning XE "Zoning"  ordinance XE "Zoning:ordinances" s must be consistent with the general plan.
  A zoning ordinance initiative that is inconsistent with the general plan is invalid, even where the general plan is amended after the initiative qualifies XE "Ballots:Qualification for"  for the ballot or is approved by the voters.  Likewise, a referendum to reject a zoning ordinance that is necessary to ensure general plan consistency may be invalid.
  For this reason, zoning amendments by initiative have become less common.

Project-Specific Initiatives XE "Initiatives" 
Initiatives XE "Initiatives"  and referenda are sometimes used to approve or stop specific projects.  To be valid, such measures must apply to a legislative act rather than an adjudicatory or administrative approval such as a variance, conditional use permit or subdivision map.  For example, one court of appeal upheld two referenda that rejected a city’s approval of a specific plan and a general plan amendment that would have allowed development along the city’s coastline.  The court suggested, however, that repeated use of the referendum power on proposals to develop the same property could result in an unconstitutional taking XE "Takings" .
  Similarly, another court struck down an initiative that rezoned a specific parcel to prevent an already approved residential development project from going forward.
 

Developers occasionally attempt to use project-specific initiatives to change or avoid existing land use regulations.  For example, one Napa developer sought to remove the agricultural designation of 700 acres of agricultural watershed and open space XE "Open space"  lands to allow for creation of a resort.  Napa County XE "Napa County"  voters defeated the measure in January 2000.

Multi-Purpose Measures

Some initiatives, XE "Initiatives"  like those proposed by the East Bay’s Citizens Alliance for Public Planning (“CAPP XE "Citizen Alliance for Public Planning (CAPP)" ”) in Alameda County, have attempted to impose sweeping voter approval requirements on a broad range of land use decisions.  Proponents of the CAPP measures claimed they were seeking to address wider regional land use problems by simultaneously placing general plan amendments on the ballot of several cities contributing to regional growth.  These kinds of measures – which generated considerable controversy in the November 1999 election – require voter approval of projects over a relatively small size and sometimes impose numerical caps on the number of units that may be developed in any given year. 

	

	The SOAR XE "Save Open Space and Agricultural Resources (SOAR)"  and CAPP XE "Citizen Alliance for Public Planning (CAPP)"  Initiatives XE "Initiatives" 

	“SOAR XE "Save Open Space and Agricultural Resources (SOAR)" ” and “CAPP XE "Citizen Alliance for Public Planning (CAPP)" ” measures have received a great deal of attention.  These measures seek to amend the general plan in a way that significantly limits or redirects future growth.  Proponents in Ventura XE "Ventura" 

 XE "Land use initiatives:Ventura"  County and the Bay Area have promoted these initiatives on a region-wide basis, often placing complimentary measures on the ballots of several local jurisdictions simultaneously. 

SOAR XE "Save Open Space and Agricultural Resources (SOAR)"  Measures
SOAR XE "Save Open Space and Agricultural Resources (SOAR)"  is an acronym for Save Open Space and Agricultural Resources.  These measures generally work to amend the general plan to establish urban growth boundaries around a city or a developable area within a county.  Urban development may not take place beyond the line or boundary unless approved by the voters.  SOAR measures generally do not address what type of development can occur within the boundary.  Thus, the local agency can still consider the density of the interior and the amount of infill it desires.  

SOAR XE "Save Open Space and Agricultural Resources (SOAR)"  measures continue to be popular with California voters.  To date, 31 of the 37 SOAR measures placed on the ballot have passed.  Of the 11 SOAR measures placed on the November 2000 ballot, seven passed.  
	Although SOAR XE "Save Open Space and Agricultural Resources (SOAR)"  initiatives have been hailed as promoting smart growth, they do not eliminate land use controversies.  Opponents of such measures have argued, for example, that limiting the land that is available for housing may make housing more expensive.  Moreover, the increased demand for high-density infill can generate opposition from neighborhood groups who fear that the character and tranquility of their local neighborhoods will be threatened.  Nevertheless, SOAR measures will no doubt continue to remain a part of the initiative landscape for years to come.  
CAPP XE "Citizen Alliance for Public Planning (CAPP)"  Measures
Another type of slow-growth measure is promoted by the Citizens Alliance for Public Planning (CAPP XE "Citizen Alliance for Public Planning (CAPP)" ), based in the Bay Area.  CAPP initiatives are relatively new.  Like SOAR measures XE "Save Open Space and Agricultural Resources (SOAR)" , some CAPP measures generally require voter approval to change local land use policies.  But unlike SOAR measures, CAPP measures require future voter approval of any project exceeding a certain threshold, even where no general plan amendment is needed.  This threshold has been set as low as projects that exceed 10 or 20 houses, effectively transferring much of the land use approval authority from the governing body to the public.  But this type of initiative has yet to gain widespread support.  


IV. Alternatives to Initiatives XE "Initiatives"  

Achieving Long-Term Stability

A stated goal of many local initiatives is to promote long-term stability in a particular jurisdiction’s land use policy.  As the California Supreme Court noted in upholding one such initiative, “it is . . . desirable that plans possess some degree of stability so that they can be ‘comprehensive [and] long-term’ guides to local development.”
  But the initiative process is not the only way to achieve long-term stability.  Many local governments pursue strategies for achieving stable land use policies without going through the initiative process.  This section reviews three regulatory tools available to city councils and boards of supervisors for promoting long-term land use policies: 

· Cooperative regional planning programs XE "Cooperative regional planning programs" ; 

· Open space XE "Open space"  dedication programs XE "Open space:Dedication programs" ; and

· Transferable development rights XE "Transferable development rights"  programs.
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Traditional legislative enactments do not always provide the long-term stability created by initiatives.  Although a city or county general plan is a “comprehensive, long-term general plan for the physical development of the county or city,”
 the general plan may be amended at any time, up to four times per year.
  In the absence of a more stable planning horizon, proponents often view initiatives as the only tool available to a community wishing to ensure implementation XE "Implementation"  of general plan or other local policies over the long term.


Nine Steps to Successful Cooperative Agreements

1.  Know the Law.  
Understand the extent and limits of each party’s authority.

2.  Create a Working Task Force.  
Be inclusive!

3.  Set Clear Expectations. Clearly define the goals and parameters of each party’s cooperation.

4.  Proceed in Small Steps.  Build confidence through small victories. 

5.  Create Accountability. Assign tasks and appoint a lead drafter.  

6.  Be Flexible andPatient.
Allocate sufficient time for negotiation.

7.  Broad Input.  
Circulate drafts among agency departments and stakeholders to gain a wide range of perspectives. 
8.  Obtain Official Approval. Each agency should sign off.
9.  Share the Credit.  
All parties bring something to the process.

Cooperative Agreements

Cooperative planning agreements are innovative tools that can be used to implement planning policies on a local or regional basis.  These agreements involve considerable advance planning and often extensive negotiations among various interest groups.  Cooperative agreements XE "Cooperative agreements"  are usually implemented through memoranda of understanding or joint powers agreements.  

Cooperative agreements XE "Cooperative agreements"  are primarily political solutions.  By creating a forum for information exchange and early resolution XE "Resolutions"  of potential disputes, cooperative agreements can avoid piecemeal planning decisions that undermine long-term planning goals.  However, these agreements cannot formally limit the discretion of local governments.  In 1995, a court of appeal struck down an agreement between the cities of Hayward and Pleasanton for joint planning of a 13,000-acre area between the two cities.  The agreement provided that any general plan amendment adopted by one city regarding the plan area would not become effective unless a parallel amendment was adopted by the other city.  This aspect of the agreement was rejected as an unlawful delegation of the police power.
  As a general rule, governing bodies are prohibited from adopting resolutions that would “tie the hands” of future governing bodies.
  Governor Wilson vetoed legislation that would have authorized such agreements.

As an alternative to a strictly enforceable plan, the cities of Vallejo XE "Vallejo" , Fairfield XE "Fairfield" , and Benicia XE "Benicia"  joined with Solano County in 1992 to establish a joint powers agency to engage in comprehensive planning for over 10,000 acres of open space XE "Open space"  between the three cities.  The joint powers agreement provides that the comprehensive plan will be a part of each city’s general plan.  The agreement further provides that any city wishing to amend that portion of its general plan will first consult with the joint powers agency regarding the plan amendment.  Although the joint powers agency lacks the ability to stop a general plan amendment to which it objects, the structure of the organization provides a forum for the cities and the county to resolve their concerns.  The joint powers agency also provides a vehicle for pursuing outside funding to acquire additional land for open space.  Many funding agencies give priority to programs that demonstrate cooperation among multiple jurisdictions.  Funds XE "Funding"  obtained through the joint powers agency have been used to acquire 400 acres of open space and a conservation easement over an additional 50 acres.  The joint powers agency has also worked with the local land trust to secure an option to purchase an additional several thousand acres, or more than half of the total planning area.  

	

	Intergovernmental Agreements:
Drafting XE "Drafting"  Checklist

	Most intergovernmental agreements should address the following issues to minimize the risk of misunderstanding:

	· Identify participants and partners

· Describe the nature of relationships

· Explain the purpose of the agreement

· Define the duration of the agreement and the process for termination

· Assign roles, responsibilities and powers

· Define procedures for meetings and votes of overseeing body

· Address risk, liability and indemnification

· Provide flexibility to deal with changed conditions
	· Apportion costs of the project, including unexpected costs and a process for ensuring fairness

· Identify any “in-kind” contributions

· Address disposition of financial returns and remuneration

· Address disposition of holdings should agreement be terminated

· Include effective dispute resolution XE "Resolutions"  procedures


Open Space Dedication XE "Open space:Dedication programs"  Programs

Long-term land use stability may also be achieved through regulatory programs designed to promote dedication of land for open space XE "Open space" .  The most effective of these programs link the dedication requirement with specific open space plans that complement long-term land use policies.  Increasingly, local agencies are implementing these programs in cooperation with land trusts and other organizations that can purchase conservation easements on property to assure that the land remains in its present condition in perpetuity.

The City of Livermore XE "Livermore" ’s 1997 South Livermore Valley Specific Plan provides an example of this approach.  The plan defined a southern boundary for urban development within the city but beyond the city’s existing urbanized area.  To mitigate the impact of development on the agricultural land between the existing urbanized area and the ultimate boundary, the city allowed development at substantially increased densities on the condition that the developers dedicate permanent conservation easements on land immediately adjoining the city-defined ultimate urban development boundary.  To promote its local agricultural economy, the city required dedicated lands to be planted in grapes or other irrigated agriculture.  By requiring land dedications immediately adjacent to the city’s desired ultimate boundary, the South Livermore Valley Specific Plan will maintain the boundary area as permanent open space XE "Open space" .  This will provide far greater stability than would be possible with an initiative because the lands immediately adjacent to the city’s boundary are permanently preserved.

The City of Livermore XE "Livermore" ’s plan is being implemented through a series of development agreements.  These agreements provide assurances to land owners of their right to develop and to the city that appropriate conservation easements will be dedicated.  Conservation easements are held by a local land trust established several years prior to the South Livermore Valley Specific Plan by the city and Alameda County in cooperation with local agricultural interests.  The conservation easements name the city as a third party beneficiary to ensure that both the city and the land trust have the opportunity to enforce the public interest in open space XE "Open space"  protection established by the easements.

Transfer of Development Right Programs

Public agencies can also implement long-term preservation of open space XE "Open space"  lands through programs allowing the permanent transfer of development rights from sensitive open space lands to lands better suited for development at increased densities.  These programs require careful planning to identify appropriate lands for preservation.  These lands are typically referred to as “sending” sites because the development rights are sent elsewhere in the jurisdiction.  The plan must also identify appropriate “receiver” sites, where increased development will be allowed.  Perhaps the best-known example is the City of New York’s program to protect historic structures in downtown Manhattan.  Under this program, owners of landmark sites can, subject to certain conditions, transfer development rights to other nearby properties.
 
Again, the South Livermore plan provides an example.  The City of Livermore XE "Livermore"  implemented a transfer of development rights program in 1998 to protect parklands.  The city determined that lands previously contemplated for development were of significant importance to the city’s long-term park and open space XE "Open space"  goals.  To further those interests, the city allowed development rights to be transferred to an area of the city where development would have less severe effects.  

The city worked with landowners located within the sending and receiving sites to facilitate negotiation of a price to be paid for the transferred rights.  When development rights were transferred from the sending site to the receiving site, the local land trust received a conservation easement ensuring that the lands from which the development rights had been transferred would remain open space XE "Open space" .  At the same time, the land in question was transferred to the local park district.  

The program adopted by the city provided more stability for land use in the vicinity of the local park than would have been possible through an initiative.  As with the other alternative programs described above, implementation XE "Implementation"  of this transfer of development rights program required careful planning on the part of the city and extensive negotiations between the city, community groups, and affected land owners.
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Local land use initiatives XE "Land use initiatives"  and referenda are generally subject to the same constraints that limit the scope of local land use regulations.  In most circumstances, a community may not create by initiative something that its governing body could not undertake on its own.

Local officials will encounter claims regarding these legal limitations both with respect to citizen-sponsored and agency-sponsored initiatives.  Opponents of initiatives sometimes urge their elected officials not to place a measure on the ballot due to alleged illegalities.  The possibility that an initiative is unlawful, however, is not sufficient grounds for refusing to place a measure on the ballot.  Instead, local officials “have a ministerial duty to place [the measure] on the ballot” so long as the proposed measure complies with all formal Elections Code requirements.
  
If local officials believe the proposed measure is unlawful, they may attempt to seek a court order declaring that it should not be placed on the ballot.  Courts, however, generally decline to engage in such “pre-election judicial review” unless the measure is clearly unlawful.  Alternatively, as discussed in more detail below, many jurisdictions gather and disseminate information about a proposed initiative’s compliance with these requirements by requesting their staff to prepare a report on the initiative’s effects prior to formally placing it on the ballot.

Power Limited to Legislative Acts

Initiatives XE "Initiatives"  and referenda are limited to the adoption of legislation.  They may not be used to undertake or rescind administrative, adjudicative or quasi-adjudicative actions.
  Legislative acts XE "Legislative acts"  institute rules for the general regulation of future government action, while administrative or adjudicative acts apply the law to determine specific rights based on specific facts.
  For instance, creating a mixed-use zoning designation is a legislative act, but determining whether a specific project fit within the mixed-use designation is an adjudicative act.  Legislation may, however, include provisions that direct the governing body to take further steps to implement that legislation.
  

	

	Types of Legislative and Administrative Decisions

	Legislative Decisions

Subject to Initiative XE "Initiatives"  or Referenda XE "Referenda"  

· General Plan: Adoption and Amendment XE "Amendments" 
· Zoning XE "Zoning"  Ordinances: Adoption and Amendment XE "Amendments" 
· Specific Plan: Adoption and Amendment XE "Amendments" 
· Coastal Plan: Adoption and Amendment XE "Amendments" 
· Development Agreement (referenda only)

· Redevelopment Plan: Adoption and Amendment XE "Amendments"  (referenda only)


	Administrative Decisions

Not Subject to Initiative XE "Initiatives"  or Referenda XE "Referenda" 

· Variance XE "Variances" 
· Conditional Use Permit

· Habitat Conservation Plan Amendments XE "Amendments" 
· Subdivision Map Approval

· Williamson Act Cancellations

· Certificates of Compliance




The California courts have adopted a categorical approach to determining whether a particular land use action is legislative or adjudicative.  For instance, an initiative may be used to adopt or amend a general plan or rezone a property, regardless of size, but not to grant a variance.

General Plan Consistency XE "General plans:consistency" 
Because land use measures adopted through the initiative process must satisfy the same substantive statutory requirements applicable to enactments by the local governing body, they must be consistent with the general plan.
  This means that the measure must demonstrate:

· Vertical Consistency.  Vertical consistency XE "General plans:consistency:vertical"  requires that various land use regulations and policies, such as zoning ordinances, must be consistent with the general plan.
  The zoning ordinance must be “compatible with the objectives, policies, general land uses, and programs specified in such a plan.”
  Accordingly, the voters cannot, by initiative or referendum, cause a locality’s zoning to become inconsistent with its general plan.

· Horizontal Consistency XE "General plans:consistency:horizontal" .  General plans XE "General plans"  must also be internally, or “horizontally,” consistent.
  For example, the open space XE "Open space"  element cannot be at odds with the housing or land use element.  An initiative amending a locality’s general plan therefore may not itself be internally inconsistent, nor may it cause the jurisdiction’s general plan to become internally inconsistent.

If an initiative is passed that causes an inconsistency, the remedy may vary depending upon the initiative.  If an initiative merely amended the zoning ordinance, the initiative would probably be invalidated.  If it amended the general plan in a manner that created internal or horizontal inconsistency, however, the initiative would probably not be held void at the time it was passed.  Instead, the appropriate remedy would be to seek a compliance decree directing amendment of the general plan to cure the inconsistency.
 

	

	Initiatives XE "Initiatives"  and the Housing XE "Housing"  Element 

	The California Supreme Court has not ruled on whether an initiative can be used to adopt or amend the housing element of a general plan.  But the court has observed that, unlike other plan elements, the housing element must be amended once every five years.
  

This observation does not seem to preclude use of initiatives to amend the housing element.  There is no reason to assume that the voters would fail to keep the housing element current.  As the court noted, “[w]e should not presume – nor, given the rule that doubts should be resolved in favor of the initiative and referendum power, should we assume the Legislature presumed – that the electorate will fail to do the legally proper thing.”



There is also one final limitation imposed on initiatives by the general plan requirements: Initiatives amending the general plan may not cause the locality’s general plan to become insufficient as a matter of law or to lack the required elements of the general plan.
  An example would be if an initiative were drafted so that it caused a repeal of a city’s housing element, which is a required general plan element under state law.

State Housing XE "Housing"  Laws 

California has a number of state laws intended to promote an adequate supply of affordable housing.  Initiatives XE "Initiatives"  that conflict with these statutes are invalid.
  Any challenge to an initiative based on noncompliance with state housing laws must be based on demonstrated, rather than potential, noncompliance.
  The following state housing requirements are the most likely to be affected by an initiative or referenda:
· Adequate Sites For Housing XE "Housing" .  A general plan must include a housing element that identifies “adequate sites for housing” and the manner in which the local agency anticipates accommodating its share of the regional housing need.

· Sufficient Zoning XE "Zoning" . A local government should designate and zone “sufficient land for residential use.”

· No Discrimination.  Local governments may not discriminate against a low or moderate income residential development.
  

· Density Bonuses.  Local agencies must provide a 25-percent density bonus to developers agreeing to designate a specified percentage of a given development for affordable housing.

In addition, courts will closely scrutinize growth control measures that directly place numerical limits on new housing units.
  Such measures are presumed to have an impact on the supply of available residential units in an area.  If such a measure is challenged in court, the jurisdiction in which voters enact the ordinance bears the burden of proving that the ordinance is “necessary for the protection of the public health, safety, or welfare” of the community.
  In addition, local regulations that effect housing conditions outside the local jurisdiction must be reasonably related to the “regional welfare.”  This is true even where that region extends beyond a local government’s jurisdiction.

	

	Legal Update:
CEQA XE "California Environmental Quality Act (CEQA)" 

 XE "Agency sponsored measures" 

	While it is well settled that citizen-sponsored initiatives are not subject to CEQA XE "California Environmental Quality Act (CEQA)" , XE "Agency sponsored measures"  the California Supreme Court ruled that agency-sponsored ballot measures must undergo environmental review.  


California Environmental
Quality Act 

Citizen-sponsored measures are not subject to the California Environmental Quality Act (CEQA XE "California Environmental Quality Act (CEQA)" 

 XE "Agency sponsored measures" ).
  However, under a California Supreme Court decision, environmental review is required under CEQA when a public agency proposes a ballot measure and places it on the ballot.  Prior to this decision, the courts had generally ruled that both citizen- and agency- sponsored ballot measures were exempt from CEQA.
  

Thus, local agencies must complete the appropriate level of environmental review – such as an environmental impact report, negative declaration or mitigated negative declaration – before placing a measure on the ballot.  One practical effect of this distinction is to limit the ability of local agencies to offer competing measures on any given ballot.  A competing measure may only be practical when environmental review can be completed within the relatively short timeline generally available.  Measures that are likely to have a significant environmental impact, such as many general plan amendments, will probably not be ready for the ballot in time to compete with a citizen-sponsored measure.  
Preemption 

Legislative decisions XE "Legislative decisions"  are presumed to be decisions that can be made by initiative or rejected by referendum.  This presumption is refutable only upon a clear indication that the state or federal legislature intended to restrict the initiative power by exclusively delegating the exercise of a particular power over matters of statewide concern to the legislature or local governing body.  The exercise of the initiative and referendum power is also precluded where it impermissibly interferes with an essential governmental function.
Conflict With State Law

Otherwise valid local legislation, whether enacted by the governing body or via initiative, is preempted, and thus void, if it conflicts with general state law.
  Therefore, local legislation – especially in general law cities and counties – that duplicates, contradicts, or enters an area fully occupied by general law, either expressly or by legislative implication, is preempted.

Exclusive Delegation to Local Governing Body

Where the Legislature has not completely occupied a field, the initiative and referendum power is presumed to apply to all legislative acts unless there is a clear showing of legislative intent to delegate that authority exclusively to the local governing body.  The following factors are considered in determining whether the matter has been exclusively delegated: 

· statutory language that demonstrates an intent to exclusively delegate, such as direct references to “city council” or “board of supervisors.” 

· whether the issue is a matter of “statewide concern” or a “municipal affair.”
  
Because of the general presumption that the local electorate can legislate by initiative on any subject on which the local governing body can also legislate, any reasonable doubt concerning legislative intent is generally resolved in favor of the use of the reserve initiative power.
	

	Preemption: Effect XE "Effect"  of State Law on
Initiatives XE "Initiatives"  and Referenda XE "Referenda" 

	Initiative XE "Initiatives"  And Referendum XE "Referenda"  Power Preempted

Annexations XE "Annexations" .  The Local Government Reorganization Act
 exclusively governs local agency boundary changes and annexation procedures.
  Local legislative bodies and the electorate are preempted from initiating or rejecting annexations, except as expressly provided by that statute.

Amendment XE "Amendments"  of Redevelopment Plans. Initiatives XE "Initiatives"  and referenda that affect the community redevelopment process established in the state Community Redevelopment Law are preempted in certain circumstances.

Transportation XE "Transportation"  and Traffic Regulation.  Particular transportation planning matters may be preempted and therefore not subject to initiatives and referenda.  In addition, state law might exclusively delegate certain duties to local legislative bodies.

	Initiative XE "Initiatives"  and Referendum XE "Referenda"  Power

Not Preempted

Solid Waste Regulation.  Although traditionally part of the police power of cities and counties, the regulation of solid waste disposal is subject to general preemption XE "Preemption"  principles under the California Integrated Waste Management Act.
  However, in areas in which the integrated Waste Management Act explicitly contemplates state and local cooperation, a local initiative that is in conformance with the Act is not preempted.

Coastal Protection.  Initiatives XE "Initiatives"  and referenda may be used for legislation affecting coastal protection, despite extensive state involvement under the California Coastal Act of 1976.  The Act preserves considerable local discretion and autonomy, and allows cities and counties to be more restrictive than statewide standards.
 


Essential Governmental Functions

Initiatives XE "Initiatives"  and referenda may not be used where they would unduly interfere with the basic functioning of some other governmental body.
  This doctrine only invalidates “an initiative which, in limiting one governmental power, impairs or destroys the ability of government to exercise a different and more essential power.”
  In the fall of 2000, an Orange County XE "Orange County"  initiative intended to block the development of an airport at the former El Toro Marine Corps base was invalidated by a superior court in part because it interfered with an essential government power.  However, no published appellate court decision has yet held that the prohibition on interference with an essential governmental function applies to a land use initiative or referendum.

Voting Rights and Equal Protection

The state and federal constitutions protect citizens’ right to vote.  Legislation XE "Legislative acts"  infringing on that right is subject to strict scrutiny and will not survive judicial review unless justified by a compelling interest.  Because ballot measures generally do not implicate these constitutional rights, challenges to initiatives and referenda alleging voting rights violations are seldom successful.  

Cities, counties, and special districts may restrict the right to vote on ballot measures to individuals who physically reside within their geographic confines, even if the effect of an initiative or referendum reaches beyond those boundaries.
  The only exception is where “a city has annexed outlying territory in all but name and is exercising precisely the same governmental powers over residents of surrounding unincorporated territory as it does over those residing within its corporate limits.”
  In addition, one court struck down an initiative calling for elections on countywide land use decisions that excluded all county residents not residing within a specified city.

Naming Private Parties

The California Constitution prohibits initiatives from naming or designating private parties to perform any function or to have any power or duty.
  For example, an initiative amending a county’s general plan to designate an area for use as a privately-owned solid waste facility may not constitutionally specify the privately-owned company that would operate the facility.

Single-Subject Rule
The California Constitution provides that “an initiative measure embracing more than one subject may not be submitted to the electors or have any effect.”
   These provisions are intended to avoid confusion and to prevent subversion of the electorate’s will.  This requirement has not received much attention in the land use context, in part because the courts have generally taken an extremely broad view of what constitutes a “single subject.” 

A recent decision of the California Supreme Court, however, may have narrowed that scope.  Specifically, the court held invalid a proposed statewide initiative – Proposition 24 XE "Proposition 24"  – because it addressed “otherwise unrelated ‘political issues’ in a single initiative.”
   (Proposition 24, entitled the “Let the Voters Decide Act of 2000,” would have revised procedures for determining the salaries of state legislators and transferred the power to reapportion congressional, legislative and board of equalization districts from the Legislature to the California Supreme Court).  Although it is difficult to predict how this case may impact local land use initiatives XE "Land use initiatives" , it does suggest that there may be limits, even within the land use context, to an initiative’s ability to address disparate subjects.  
Once an initiative has been determined to violate the single-subject rule, it cannot be fixed by directing the court to sever the disparate subjects into separate initiatives.  Nor can the half of the initiative in which its proponents were “most concerned” stand on its own.  Instead, the proponents must again start from the beginning and circulate a new petition for signatures XE "Signature requirements" .  

Measures Affecting Local Taxes
The California Constitution prohibits referenda on legislation relating to tax issues.
  The constitutional provision against such legislation has been extended to cities and counties because of the potential to frustrate a jurisdiction’s ability to raise funds and maintain balanced budgets.  This limitation does not extend to the initiative power.  Initiative that prospectively repeal a tax measure are not considered the “functional equivalent” of referenda and are therefore exempt from the constitutional limitations against referenda relating to taxes.

Petition XE "Petitions"  Must Include Text

Citizen-sponsored initiative petitions must include the full text of the measure.  The purpose of this requirement is to provide sufficient information to avoid voter confusion.  Moreover, the full text assures that voters can intelligently evaluate whether to sign the petition.  The requirement applies regardless of the length of the measure.  Similar rules apply to referenda.

Recent cases demonstrate that courts apply these rules strictly.  In Hebard v. Bybee, for example, the court invalidated a referendum petition on the grounds that three words – “of four acres” – were omitted from the title of the ordinance being challenged.  Although the referendum otherwise properly contained the full text of the legislation, the court held that the omission of these three words could have misled voters.
  Similarly, in Mervyn’s v. Reyes, the court invalidated an initiative petition for failure to contain the critical provisions of the general plan that were amended by the initiative.
  Petitions XE "Petitions"  need not include, however, the entire general plan being amended.  Rather, they need only include the specific policies that would be affected.
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Ballot measures often make laws that will govern land use decisions for years to come.  This is a weighty responsibility, irrespective of whether the measure is proposed by a concerned group of citizens or a local agency.  However, from the perspective of both elected officials and members of the community, there can be advantages to a community-wide debate on the future nature and scope of the community’s physical growth.  The most successful ballot efforts – like most policy efforts – result from collaboration between the community and the public agency that is ultimately charged with implementing and defending the measure against any challenges.  
Ballot XE "Ballots"  measures can be unwieldy and inflexible land use tools.  They can also be magnets for litigation once passed.  Experience has shown that there are a number of steps ballot measure proponents can take to maximize the likelihood that the measure achieves its intended result.  

Step 1: Conduct Outreach

If a local public agency is considering placing a measure on the ballot, the agency should consider seeking public input from citizens, stakeholders and other interested parties.  Inviting broad participation in the process should assure that the measure addresses as many community concerns as possible.   

Similarly, if a community group is contemplating a ballot measure, it can be very helpful to work with the local agency, even if one anticipates the governing board ultimately will oppose the measure.  If the community group and local agency governing body disagree about the best approach, there are strong reasons why they would still find it beneficial to consult with one another:

· Lawsuits XE "Litigation" .  Whether or not the agency supports or opposes the measure, the agency may be defending the measure if it is approved and then challenged in court.  Getting the agency’s technical input will minimize the likelihood that the measure contains preventable legal defects.  This, in turn, will minimize the agency’s legal costs and exposure to liability.

· Implementation.  The agency will be implementing and enforcing the measure.  Taking the agency’s concerns into account can make implementation XE "Implementation"  more successful.  

The public agency also has a stake in avoiding the voter frustration and dissatisfaction that can occur when an initiative measure passes and then is struck down in court or does not achieve its expected results.

	

	Vista’s Vision: The Value of Collaboration XE "Collaboration" 

	The Problem.  The value of working with citizen groups was demonstrated by the City of Vista.  In 1994, a citizens group became concerned that new growth would change the rural character of their community.  The group did not have much experience on land use issues, but found an attorney who suggested that they could control growth by amending the circulation XE "Publication and circulation"  element of the general plan.  Specifically, the initiative would have limited growth by requiring that local intersections meet certain level of service standards before the city could approve development.  In effect, new development could not proceed if it caused too heavy a burden on traffic flows. 

The Opportunity.  Fortunately, the citizen group gave city officials an opportunity to comment on their measure before circulating the petition.  Several elements gave cause for concern.  But instead of rejecting the group outright, the city asked an outside, neutral attorney to review the measure at city expense.  The attorney concluded that the initiative was contrary to state housing laws and probably inconsistent with the general plan.
	The Innovation.  The council addressed the citizen’s concerns directly.  The city retained the neutral attorney to mediate a series of meetings between the council, the citizens group and other concerned residents.  The process allowed each participant to understand the needs of the other more clearly.  City officials heard and acknowledged that the residents did not want their community to be turned into one giant subdivision.  In turn, local citizens learned more about the subtleties of the city’s land use responsibilities, including its mandate to provide affordable housing and other land use constraints.  Ultimately, the joint process led to the council’s adoption of a general plan amendment that incorporated new street and design elements that addressed the concerns of the citizens.  

The Result.  The collaboration worked for everyone.  The citizen group was satisfied that the city had found a solution to their problem; the city did not have to implement or defend an initiative that had several legal infirmities; and the city council demonstrated it could effectively address citizen concerns.


Step 2: Clarify Purpose and Goals 

The second step is to clearly determine the purpose and goals of a proposed initiative.  Such an understanding will help define a range of options.  It may also assist in determining whether an initiative is the best tool for achieving those goals.  

This understanding can also serve as the foundation for a "purpose" or "findings" section at the beginning of the initiative and for the description of the initiative’s purpose submitted with the required notice of intention to circulate the initiative.
  Because land use initiatives XE "Land use initiatives"  constitute legislation, formal findings are not required.  Such findings can prove useful, however, in clarifying the voters’ intent in the event that the initiative is challenged in court.  Even if the measure is not challenged, the findings can serve as a guide for public agency staff to interpret and implement the measure.

Step 3: Evaluate Options

Land use XE "Land use"  initiatives are generally placed on the ballot in response to specific development pressures.  For instance, initiative proponents may perceive that the local jurisdiction has been experiencing too much – or too little – growth, or that growth is occurring in the wrong place.  As discussed in Chapter IV, however, there are a number of alternatives to initiatives.  Even where the proponents have determined that they want an initiative, a range of potential options will generally first need to be evaluated.  The evaluation of options usually will begin with a review of the general plan, local coastal program (if applicable), redevelopment plan, zoning ordinance, and other relevant planning and zoning documents.  

Reviewing initiatives adopted in other jurisdictions can also be helpful in identifying possible approaches.  However, even if an initiative adopted in one jurisdiction addresses problems similar to those in another, it may not work elsewhere due to differences in other jurisdictions’ general plans and other ordinances.  

Most land use initiatives XE "Land use initiatives"  take the form of an amendment to the jurisdiction’s general plan.  Initiatives may also be presented in several other ways, such as a specific plan or zoning ordinance.  Regardless of the mechanism, the initiative must be consistent with the general plan.  Accordingly, initiative drafters should review the general plan both at the outset of the drafting and again after the key provisions of the measure have been drafted.  Any inconsistencies should be resolved through the use of "conforming amendments" discussed in Step 4.

General plans XE "General plans"  consist of seven mandatory elements, plus any optional elements that the agency has elected to implement.  Though the proposed initiative should be consistent with each element, certain elements deserve particular attention.  The land use, open space XE "Open space"  and circulation XE "Publication and circulation"  elements, for example, should be closely read for potential inconsistencies.  However, because of extensive state legislation, the housing element of the general plan may pose the most potential problems, particularly if the measure is intended to limit growth.  Accordingly, proposed initiatives should be drafted in a way that affords local agencies the flexibility to produce their fair share of housing or to otherwise comply with state imposed housing requirements.

Initiatives XE "Initiatives"  may not always be valid in areas that are subject to a redevelopment plan.  Thus, initiative drafters should also determine whether a redevelopment plan would limit the effectiveness of their measure.

	

	A Caution About Cut and Paste Drafting XE "Drafting" 

	It is often tempting to take an initiative that was successfully adopted in one jurisdiction, make a few minor changes, then place it on the ballot of another jurisdiction.  This approach is fraught with problems.  Each jurisdiction has a different general plan and zoning regulations, unique housing requirements and distinct geography.  Implementing a “one size fits all” approach to drafting will most likely lead to problems and litigation down the road.  While it is true that similar approaches can be employed in multiple jurisdictions, proponents and legislative bodies placing a measure on the ballot are well advised to carefully tailor their methods to the needs and existing laws of the community in which the initiative is proposed.  


	
Several of these drafting points cite to the Petaluma Urban Growth Boundary as an example.  A copy of this initiative is posted on 
the In​stitute’s Web site at www.ilsg.org/ballotbox


Step 4: Content ​– Things to Consider

Because of the potential legal pitfalls involved in writing a ballot measure, attorneys familiar with both land use law and initiative law should be involved in preparing the measure.  Although the form and content of initiatives vary widely depending on their purpose and scope, well‑crafted initiatives typically include some or all of the following components.
A) Purpose and Findings XE "Findings" 
Usually, the first section of the measure will include findings.  Findings XE "Findings"  are statements that explain the purpose of, and the circumstances giving rise to, the need for the measure.  Findings are useful because they can aid courts, public officials, and staff in interpreting the measure.  They can also help inform voters evaluating whether to support the measure.
  
B) Core Substantive Provisions 

The core substantive provisions of the measure should be set forth in a separate section.  For instance, if the purpose of the measure is to adopt an urban growth boundary, the measure should contain a separate section that sets forth the full text of the general plan goals and policies that establish the boundary and restrict development outside the boundary.

The initiative should specify where in the existing general plan the new text will be located with an introductory clause – such as the following – at each point where new text will be inserted:

The following new text is hereby added immediately following Land Use Policy XX, on page YY of the Land Use Element of the General Plan.   

The new text should also incorporate by reference a copy of the jurisdiction’s Land Use Diagram or other maps affected by the initiative, showing any changes.  The map, which must be physically included in the initiative, can be attached as an exhibit.
  

C) Conforming Amendments XE "Amendments" 
Conforming amendments XE "General plans:consistency" 

 XE "General plans:Amendments" 

 XE "Conforming amendments"  are used to ensure that the remaining provisions of the general plan are consistent with the new provisions of the initiative.  Again using the urban growth boundary example, existing provisions of the general plan may call for development outside the proposed UGB XE "Urban growth boundaries (UGBs)"  that is inconsistent with the initiative’s core policies.  Drafters should remove any potential inconsistencies.  However, since conforming amendments merely ensure general plan consistency at the outset – and are not part of the overall purpose of the initiative – there is usually no policy reason to preclude the governing body from amending these provisions at a later time.  Any future amendment by the governing body, of course, must remain consistent with the core provisions of the initiative.  

Accordingly, conforming amendments should be placed in a separate section or subsection that explains that the changes are being made to promote consistency with the general plan.  The initiative should also provide that the conforming amendments may be amended without a vote of the people.
  

D) Exceptions XE "Exceptions and exemptions"  and Exemptions

To provide flexibility and limit the agency’s exposure to liability, the initiative should include specific exceptions.  A common exception is to allow the governing body to amend the initiative or take other action to avoid a taking XE "Takings"  of property.  (See “Taking the Initiative XE "Initiatives" ,” page 44).  Additionally, because state housing requirements change, it is prudent to allow the governing body to make exceptions when certain conditions exist.  The initiative should include an exception that the governing body can use if, based on substantial evidence, it determines that the exception is necessary to comply with state law housing requirements.  Some initiatives also include exceptions to allow for specified public service facilities or certain projects with broad public support.
 

The proponents of a citizen-sponsored measure may be wary of including open‑ended exceptions.  In most cases, however, they should consider including at least a few narrow exceptions.  For instance, a takings exception could be added to allow the governing body to amend the initiative, but only to the minimum extent necessary to avoid a taking XE "Takings" .  If a proposed initiative is submitted for a ballot title and summary without any such exceptions, and the agency counsel is concerned that the measure might be invalid for that reason, he or she may want to urge the proponents to resubmit the measure with a limited exception.  Of course, for a variety of reasons, the degree to which agency counsel or other staff may undertake such actions may be limited.

In addition, the initiative should exempt certain kinds of projects outright if the application of the measure to those projects would be unlawful.  For instance, except in rare circumstances, an initiative may not lawfully prevent a developer with a vested right from developing property in accordance with that right.
  As a matter of state law, therefore, an initiative proposed after the right vested would not affect that right, regardless of whether the initiative contained an express exemption.  Nonetheless, to avoid any possible uncertainty, the initiative should provide that it does not apply to any project that has obtained, as of the effective date of the initiative, a vested right to develop under state or local law.  Similarly, if the initiative applies to an area contained within a redevelopment plan, affected by a development agreement or a vesting tentative map or limits the use of density bonuses allowed by state law, the initiative should provide for appropriate exemptions.
  

	

	Taking the Initiative XE "Initiatives" 

	A recurring issue to consider is whether a proposed measure will result in an unconstitutional “taking XE "Takings" ” of property.  The takings issue usually arises in one of two ways: either as a substantive claim by unconstitutionally denying economic use of property; or as a procedural claim by creating unreasonable delays in approving development that conforms with the general plan. 

Avoiding Substantive Takings XE "Takings"  Claims  

A taking XE "Takings"  may occur if the effect of a regulation is similar to confiscating property.  An example would be an initiative that rezoned private land exclusively as a public park.  An owner can bring a claim at two points, either right after the measure goes into effect or when the agency interprets how the measure will apply to a specific property.  These are known as “facial” and “as applied” challenges, respectively. 

A “facial” challenge may occur if the new regulation requires the agency to act in a way that will cause a taking XE "Takings" .  In other words, the local agency has no discretion and must implement the measure “as is.”  Courts will not entertain a takings claim, however, where the possibility exists that the agency will take corrective action.  Thus, most well-drafted initiatives include an exception that authorizes the agency to take action to avoid liability.  Concerns that such a provision would be abused can be addressed by requiring that the governing body make specific findings or approve a variance or waiver only upon a supermajority vote.

Even if the governing body is allowed some flexibility to avoid a facial takings claim, a landowner may nevertheless bring an “as applied” challenge if the agency applies the ordinance in a way that causes a taking. XE "Takings"   This result might occur, for example, if a local agency did not receive complete information about the effect of a regulation and did not grant a variance where a regulation did indeed cause a taking.  
	One mechanism that can avoid this type of liability is a specific variance process for landowners who claim that a regulation denies all economically viable use of their property.  This procedure can be incorporated into the local agency’s variance process.
  Such a procedure assures that the claim is presented in full, and allows the governing body to make an informed decision.
  If presented with substantial evidence that application of the initiative would constitute a taking XE "Takings" , the agency should then be able to craft a narrow amendment to allow the landowner an economically viable use.
Procedural Issues: Unreasonable Delay

Initiatives XE "Initiatives"  and referenda can sometimes delay development approvals.  These delays may frustrate developers and landowners who must wait longer than they had envisioned to develop their property.  Some may even threaten to bring a lawsuit challenging the delay caused by the proposed initiative or referenda as an unconstitutional taking XE "Takings" . 

It is very rare that delay will rise to the level of a taking XE "Takings" .  Under most circumstances, any delay occasioned by the initiative and referendum process will not rise to the level of an unconstitutional taking of property.  At least one court has cautioned against “repetitive denials” of specific plans that are consistent with a general plan by referendum because at some point in the process such delays could amount to a taking.
  However, subsequent decisions suggest that even repeated referenda may not constitute a taking unless the delay is so unreasonable from a legal standpoint as to lead to the conclusion that it was taken for no other purpose than to delay the development project.



E) Implementation 

The initiative should include an implementation XE "Implementation"  section that provides for its effective date under state law, specifies how the initiative is to be inserted into the general plan, and authorizes and directs the governing body to take steps, such as revising the zoning ordinance, to implement the initiative.
  The drafters may also want to include provisions that direct the governing body to develop implementation guidelines, perhaps in collaboration with a citizen advisory committee.
Citizen‑sponsored measures will also frequently contain provisions that address any general plan amendments adopted by the governing body between the time that the notice of intent to circulate the initiative is submitted and the time that the initiative is approved and becomes effective.  Such provisions typically require the governing body to make any intervening general plan amendments consistent with the initiative.  So long as the initiative itself adopts legislation that these provisions are designed to further, the implementing provisions should be upheld even though they arguably do not constitute legislation in and of themselves.

F) Severability 

The initiative should include a severability XE "Severability"  clause.  A severability clause provides that if any portion or application of the initiative is subsequently held to be invalid, the invalid portion will not affect the validity of the remainder of the initiative.
  

G) Amendment XE "Amendments"  or Repeal XE "Repeal" 
Careful consideration should be given to how an initiative may be amended by the governing body.  As a general rule, the governing body may not amend a land use policy adopted by initiative unless the initiative provides otherwise.  Both citizen and local agency proponents of initiatives cite this as one of the primary advantages of the initiative process because it helps create certainty in the planning process.  By placing full control in the hands of the voters, the argument goes, the community assures itself the ultimate say in how growth will occur.  

But drafters should consider balancing the advantage of this certainty with the burden that such responsibility imposes on the voters.  It may not be the best result in every circumstance, for example, to adopt a general plan will require voter approval for even minor changes.  One should keep in mind the ballot presented to the voters of the City of Escondido in the November 2000 election.  In 1998, the voters approved a measure that required voter approval of all general plan amendments that affected residential zones.  In 2000, voters were called upon to make eight separate land use decisions, including whether a 3.6 acre parcel should be rezoned from residential to light industrial.  While some communities may want to be involved on this level, others may not anticipate the degree to which the electorate will be involved in more routine planning decisions.   

Providing the governing body with limited authority to make minor changes to land use designations may help reduce voter fatigue with the planning process.  To limit the broad use of such an exception, drafters should consider allowing such amendments only when specific conditions exist, when certain findings are made or upon supermajority votes by the governing body.

H) Sunset Clause 

Another consideration is to place a time limit on the effectiveness of the initiative.  Many unforeseeable trends loom on the horizon, and local agencies need the flexibility to address them.  For example, many urban growth boundary initiatives provide that after a period of 20 years, the local jurisdiction may amend the boundary without voter approval. 
	

	Competing Initiatives XE "Initiatives"  and “Killer” XE "Killer clause"  Clauses

	Sometimes voters are asked to vote on competing measures on the same ballot.
  The second measure is usually offered by a local agency and cast as a less extreme approach to the original.  When conflicting measures are voted on at the same election, the one receiving the most affirmative votes controls.
   Accordingly, the alternative measure often includes a "killer" clause, which clarifies that the measure’s is intended to conflict with the rival initiative.  Thus, the initiative receiving the most votes should wholly supercede the rival initiative, even if both pass.
 

Questions arise, however, if the two measures have slightly different purposes.  It is possible that certain provisions of the measure that received fewer votes may still go into effect if the purpose of those provisions is deemed different from that of the measure that received the most votes. 

Some citizen‑sponsored measures also include an "anti‑killer" provision to protect against potential competing measures.  These provisions provide that if a competing measure is placed on the ballot and both measures pass, both measures go into effect except where their provisions directly conflict, in which case only the measure with the most votes prevails.
  
	The effectiveness of dueling killer and anti-killer clauses has not yet been fully resolved by the courts or Legislature.  If a community enacts competing measures, there is a high likelihood that litigation will ensue.  Such a result will likely delay implementation XE "Implementation"  and cause voter dissatisfaction.  In addition, litigation will consume public dollars that could be put to more positive purposes.  This is another reason why, where practicable, collaboration between community groups and public agencies can be the least expensive and fastest way of addressing land use concerns.

Although the “killer “ clause issue garnered a great deal of attention in the 2000 election, it is less likely to arise now that public agency-sponsored measures are subject to review under the California Environmental Quality Act.
  Thus, local agencies must conduct a full environmental review before measures that have significant environmental impacts can be placed on the ballot.  The amount of time it takes to prepare an environmental impact report makes it difficult for local agencies to place a competing measure on a ballot.


Step 5: Revising the Initiative XE "Initiatives" 
The initiative will likely undergo numerous revisions XE "Drafting:revisions" .  If the governing body has sponsored the measure as part of a consensus-building exercise, it may be appropriate to circulate multiple drafts for comment by interested stakeholders, as well as the public generally.  Doing so can greatly increase the time it takes to complete the initiative.  However, because the governing body does not need to circulate its measure for signatures XE "Signature requirements" , it does not face the same time constraints as the proponents of citizen‑sponsored measures.  Where the agency is placing a competing measure on a ballot in response to a citizen measure, however, it may have limited time to solicit public input. 
Proponents of citizen‑sponsored measures, by contrast, typically undertake these revisions XE "Drafting:revisions"  internally, in order to avoid giving their anticipated opponents advance notice.  Nonetheless, some proponents will give agency staff an advance copy of the "final" draft, with a narrow window of time to offer comments.  The ability of staff to comment, of course, is generally subject to the governing body’s discretion.  In some cases, it may be in the local agency’s best interests for staff to be forthright with any concerns they have about the measure’s legality.  It may also be appropriate – depending on the topic and other concerns – for staff to suggest "political" exceptions relating to forthcoming public projects that might be affected by the initiative and that are supported by the governing body.  If given the opportunity, staff should be prepared to respond quickly.  Proponents are often on short timelines in order to ensure that the measure will appear on the next regularly scheduled election.

If staff receives the go-ahead to comment on a proposed initiative, they should make clear that their comments do not amount to an endorsement, are not the equivalent of a determination by the governing body, and should not be construed as policy advice.  If staff determines that it is inappropriate to answer specific questions, they may also consider directing proponents of proposed measures to this publication or any other resource that may be of value.

Finally, prior to the submission of the signed initiative petitions, it may also be appropriate for staff to suggest that the proponents pursue compromise legislation through the normal channels for adopting local legislation.  The Elections XE "Elections"  Code expressly envisions the possibility of compromise legislation being developed after an initiative is in circulation XE "Publication and circulation" , by providing that initiative proponents may withdraw an initiative at any time prior to the filing of the signed petitions with the elections official.
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The procedures for qualifying and placing citizen-sponsored measures on the ballot are detailed and complex.  Similar but different regulations apply to special districts, counties, and general law cities.
   Moreover, charter cities may – but need not – adopt their own regulations governing measures that do not amend their charter.
  This section provides a general overview of how citizen-sponsored measures may qualify for placement on the ballot.  For purposes of explanation, the process has been divided into four sections: 

· Procedures for Qualifying Initiatives XE "Initiatives" 
· Procedures for Qualifying Referenda XE "Referenda" 
· Petition XE "Petitions"  Review XE "Initiatives:Review"  and Placement on the Ballot

· Preparation of the Ballot XE "Ballots"  Pamphlet

For agency staff, maintaining an open relationship with initiative proponents may help the initiative process run more smoothly.  It also enables staff to encourage proponents to draft an initiative that is consistent with state and local law.  This is particularly the case where the proponents have provided city or county staff with an “advance” copy of the measure prior to formally submitting it to the local elections official.

Where no advance copy is provided, agency staff may nevertheless identify legal infirmities while drafting the ballot summary and title.  Communicating such problems to the proponents may be in everyone’s best interest.  Doing so can reduce the possibility that the agency will be left to defend or implement a defective measure.  Such contact may also give rise to compromise legislation that will obviate the need for the initiative.  State law allows the proponents of a measure to withdraw it any time prior to the filing of the signed initiative petitions.

Procedures for Qualifying Initiatives XE "Initiatives"  

Practice Tip

Although open communication is an important aspect of community relations, statutory compliance with initiative and referendum procedures is the responsibility of the proponent, not public agency staff.
Notice of Intention

Proponents begin by filing a “notice of intention” with the elections official to circulate an initiative.
  The initiative text and the signature of at least one proponent must accompany the notice.  A request that the agency counsel prepare a title and ballot summary must also be filed.
   Proponents may also include a written statement of no more than 500 words that describes the reasons for the petition.  There are detailed procedural and formatting requirements for these filings.
  Anyone filing a notice of intention must pay a fee of no more than $200, to be refunded if the elections official certifies the sufficiency of the petition signatures XE "Signature requirements"  within one year of the date of filing.
  

Review XE "Initiatives:Review"  by the Elections XE "Elections"  Official

Prior to accepting the notice of intention, the elections official will review the submittal for compliance with the Elections XE "Elections"  Code and any applicable local ordinance concerning its form.  If the materials do not meet the legal requirements, the elections official must reject the submittal.
  If the initiative and notice of intention are in the proper form, they will be forwarded to the agency counsel to prepare a ballot title and summary.

	

	
Placing a Measure on the Ballot


	
	
	


Ballot XE "Ballots"  Title and Summary


	

	Legal Update:
Signature XE "Signature requirements"  Gathering

	The First Amendment XE "Amendments"  and the California Constitution protect the process of collecting signatures XE "Signature requirements" .
 Election officials should not enforce the state law that requires circulators to declare that they are registered voters.
  The U.S. Supreme Court found a nearly identical Colorado statute to be invalid.  Although the Legislature has not yet repealed this requirement, both the California Attorney General and the California Secretary of State recommend that local officials not enforce this requirement.



The agency counsel has 15 days to prepare a ballot title and summary.
   Both the title and summary must present a true and impartial statement of the purpose of the measure and not advocate a position.

Publication XE "Publication and circulation"  and Circulation

After receiving the official ballot title and summary, the proponents must publish a notice in a newspaper of general circulation XE "Publication and circulation" .
  The petition may then be circulated for signatures XE "Signature requirements" .  A petition with the appropriate number of signatures must be filed with the elections official during normal office hours within 180 days from the receipt of the title and summary.
 

Effect XE "Effect"  of Passage 

Ordinances proposed by initiative petition and adopted by the voters (or the governing body upon receipt of the petition) cannot be repealed or amended except by a vote of the people, unless the ordinance provides differently.

Procedures for Qualifying Referenda XE "Referenda" 
Timing XE "Timing" 
Citizen-sponsored referenda are generally used to stop an ordinance or other legislative act approved by the governing body from taking effect.  Most ordinances become effective 30 days after the governing body enacts them.  Therefore, persons seeking to challenge an ordinance have only 30 days after its adoption to file a referendum petition.

Signature XE "Signature requirements"  Requirements

A referendum petition must be signed by not less than ten percent of the registered voters of a city or county.  If the city or county has 1000 or fewer registered voters, the signatures XE "Signature requirements"  of 25 percent or 100 voters, whichever is less, are required.
   Once a referendum petition is submitted, the effective date of the ordinance is suspended and the governing body must either repeal the ordinance or submit it to the voters.
  

Petition XE "Petitions"  Requirements

Unlike an initiative, a referendum need not be submitted for preparation of a title and summary, nor must a notice be published in a newspaper of general circulation.  Instead, the text, “Referendum XE "Referenda"  Against an Ordinance Passed by the City Council” (or “Board of Supervisors”) must be printed across the top of each page.  Each section of the petition must bear the identifying number or title and the text of the ordinance being challenged.
  Each signature must be numbered consecutively, beginning with the number one and continuing through the final signature spaces allotted to each “section” – or page – of the petition.

Filing XE "Filing"  

The proponents must file all sections of a petition at one time.  The elections official will then determine if enough valid signatures XE "Signature requirements"  have been obtained based upon the most recent tabulation of registered voters.  

Effect XE "Effect" 
If the petition contains at least the minimum number of signatures XE "Signature requirements"  required, the governing body must either repeal the ordinance
 or submit the ordinance to the voters at the next regular election, or at a special election called for that purpose, occurring not less than 88 days after the order of the governing body.
   The ordinance will not become effective unless a majority of voters approves it.
  In cities, the council cannot again take the action repealed by referendum for a period of one year after its repeal by the council or disapproval by the voters.
  There is no equivalent restriction for counties.

Petition XE "Petitions"  Review XE "Initiatives:Review"  & Placement on the Ballot XE "Ballots" 
The local agency’s processing responsibilities begin when the proponents submit the signed petition sections.
  For initiatives, the signed petition sections must be filed within 180 days of the date on which the proponents received the final ballot title and summary.
  The elections official, the governing body, and the agency counsel each play an important role in this process.

Verification of Petition XE "Petitions" 
Within 30 days (excluding weekends and holidays) after the signed petition sections are submitted, the elections official must review the petition for sufficiency.  The elections official has a mandatory duty to reject the petition upon a finding that it does not have enough valid signatures XE "Signature requirements"  or fails to comply with statutory procedures.
  If the petition is in proper form and contains a sufficient number of valid signatures, it is then forwarded to the governing body for certification.
  

Voter signatures XE "Signature requirements"  are verified by determining whether the individuals who signed the petition are registered voters within the city or county.  The address on the petition must be the same as the address on the affidavit of registration, which is maintained by the county elections official.  If the addresses are different, or required information is missing, the signature is not counted.
  The election official also compares the signature on the petition with the voter’s signature on his or her registration affidavit to ascertain whether they are the signatures of the same person.

Signature XE "Signature requirements"  Requirements

If the number of valid signatures XE "Signature requirements"  is sufficient for either a regular or a special election, the elections official must certify the petition at the next regularly scheduled meeting of the governing body.
  The elections official has no discretion over certification.  If the measure complies with the procedural and signature requirements, the results must be certified.  This is true even if there are doubts as to the substantive legal validity of the measure.

Sufficiency or “Substantial Compliance”
Determining whether the petition complies with all the procedural requirements can be difficult.  As a general rule, technical deficiencies in the form of a petition will not invalidate the petition if it is in “substantial compliance” with statutory and constitutional requirements.
  In other words, if the defective form does not frustrate the purpose of the requirement, the petition should not be invalidated.  Unfortunately, court guidance in this area is inconsistent.  Consider the following examples: 

· Three words omitted from a lengthy ordinance title on some, but not all, referendum petition sections created ambiguity as to the effect of the ordinance, and any voter who did not read the text of the ordinance (which was attached to the petition sections) was not clearly informed about its effect.

· A registrar had a duty to reject petition sections that did not include the notice of intent to circulate.

· The lack of the required title, “Referendum XE "Referenda"  Against an Ordinance Passed by the City Council,” did not invalidate the petition because the language of the petition furnished the information that would have been provided by the title and thus substantially complied with the statute.

· An initiative petition that did not contain the “full text” of the general plan provisions to be readopted by the initiative was not in substantial compliance with the law, even though the initiative referred to the relevant sections of the general plan.
  
· A petition that (1) failed to designate addresses, (2) used pre-printed dates for circulator declarations, (3) used a text of the reapportionment statutes that contained errors, and (4) used an unreadable type size, nevertheless substantially complied with statutory requirements.

Despite this conflicting guidance, the common sense principle invoked in each case is whether the petition signers or voters were fully informed.  This approach fits with the overall policy of allowing the public to participate directly in the democratic process to the fullest extent possible.

	

	Playing Fair:
Petitions XE "Petitions"  Must Be Truthful

	Falsehoods and untruths have no place in an initiative petition.  One court barred an initiative from the ballot because the notice of intention contained false information designed to mislead voters.  The initiative sought to repeal the construction of a new San Francisco Forty-Niners football stadium.  The court did not mince words.
 

“While the right of free speech is one of the most precious rights to citizens of a free and open society, it is not without limit when the state Constitution provides it with a special forum for an initiative process in which voters are asked to sign a petition which ultimately may impact the community . . . Ordinary citizens with a sense of trust should be able to believe in the accuracy of what they are signing.  Although the truthfulness of ideas may not always be recognizable, verifiable factual untruths are.”




Confidentiality and Retention of Petitions XE "Petitions" 
Petitions XE "Petitions"  are not public records under the Public Records Act and are not open to public inspection.
 Where petition signatures XE "Signature requirements"  are found to be insufficient, the proponents may examine them within 21 days of the declaration of the insufficiency.  Petitions should be retained for eight months after certification of the election results and for eight months after final action by the elections official if the petition is not placed on the ballot.

Options for the Local Governing Body

Upon receiving a certified petition, the governing body has two options: (1) adopt the measure as proposed; or (2) place the measure on the ballot for the next regular or special election.  Additionally, the governing body may also order a report to study the effects of the initiative.
  As detailed below, if the agency orders the report after the petition is certified, the governing body must receive the report within 30 days of placing the measure on the ballot.
  Like the elections official, the governing body has no discretion over its course of action.  In the end, the body must either adopt the measure as proposed or place it on the ballot.  

Adoption Without Election XE "Elections" 
If a majority of its members supports the measure, the governing body may adopt the measure without an election.  Where a measure has widespread popular support, local officials may consider this option even if they do not actively support the measure, simply to avoid the expense of an election.  This is particularly the case when the measure qualifies XE "Ballots:Qualification for"  for a special election or there is no other matter on the ballot.  If the governing body decides to adopt the measure, the measure must be adopted exactly as submitted.
  County boards of supervisors must act within ten days of when the qualified petition is presented.  City councils must introduce the measure at the regular meeting at which it is presented and must adopt the ordinance within ten days thereafter.
  

	

	Signatures and Special Elections XE "Elections" 

	In cities, if an initiative petition requests a special election and contains the valid signatures XE "Signature requirements"  of at least 15 percent of the registered voters, the city council must call a special election.  The special election must be held not fewer than 88 or more than 103 days after the council’s decision.
  A special election must be held for county initiative measures if the petition requests a special election and is signed by 20 percent of the county vote cast for all candidates for governor at the last gubernatorial election.

If the initiative does not qualify for a special election, the election date depends upon whether the initiative is proposed in a city or county.  If a petition within a city contains the valid signatures XE "Signature requirements"  of at least ten percent of the registered voters, the city council must place the measure on the ballot at the next regular election held not fewer than 88 days after the council’s decision.
  In counties, measures that do not qualify for a special election but contain signatures of at least 10 percent of registered voters must be placed on the ballot at the next statewide election occurring at least 88 days after the date of the election order or the date that the board of supervisors is presented with the report on the effects of the initiative.
  


If the governing body decides not to adopt the measure as proposed, it must place the measure on the ballot at a regular or special election.  The type of election – “special” or “regular” – depends on the number of valid signatures XE "Signature requirements"  collected and the timing of the upcoming elections.  The governing statute is complex (see Signatures and Special Elections, page 60).  The elections official and agency counsel should carefully review the relevant provisions to determine the appropriate date for the election.

Report XE "Reports"  on Initiative XE "Initiatives" ’s Effects

Unless the initiative is very simple or non-controversial, the governing body may want to prepare a report on the initiative’s effects.  Initiative XE "Initiatives"  campaigns can give rise to exaggerated claims regarding the initiative by proponents and opponents alike.  An objective report gives the agency an opportunity to provide impartial information on what the actual effects of the measure are likely to be.  This can promote informed public debate concerning the substantive policy issues raised by the measure.   
The governing body may want to consider retaining outside consultants, including legal counsel, to help prepare the report.  Doing so can provide valuable expertise to help analyze complex questions, and lend a degree of credibility and impartiality to the report.

Although the report must be completed within 30 days after the measure has qualified for the ballot, preparation can begin as soon as the initiative proponents begin circulating the initiative petition for signatures XE "Signature requirements" .  To maximize the time available to write a comprehensive report, many jurisdictions order the report well before the measure qualifies XE "Ballots:Qualification for" .  The disadvantage of this approach is that the investment in the report will be lost if the measure fails to qualify. 

Pre-Election XE "Elections"  Judicial Review XE "Initiatives:Review" 
If the local agency believes that a measure is clearly invalid, it may seek a court order declaring that the measure should not be placed on the ballot.  Courts retain broad discretion to engage in pre-election review of a qualified initiative.  However, in deference to the people’s reserved initiative powers, courts are very reluctant to interfere with proposed ballot measures before the electorate has had an opportunity to vote.  Courts will generally refrain from engaging in pre-election review unless the proposed measure is beyond the power of the people to adopt or is otherwise clearly invalid.

Preparing the Ballot XE "Ballots"  Pamphlet

Prior to an election, the elections official must print a ballot pamphlet containing an impartial analysis, ballot arguments, and the specific ballot question to be placed before the voters.  These items appear in the ballot pamphlet and are typically regarded by voters as authoritative.  Making these materials clear and understandable is of utmost importance. 

Impartial XE "Impartiality and Fairness"  Analysis

The Elections XE "Elections"  Code authorizes preparation of an impartial analysis of proposed initiatives and referenda.  Agency counsel usually prepares the analysis.  The impartial analysis, which appears on the ballot immediately preceding arguments for and against the measure, must show the effect of the measure on existing law and its operation and may not exceed 500 words.  This limit can make drafting a challenge for long and complicated initiatives.

An impartial analysis is required for all county measures, but may not be necessary for city measures.
  In county elections, the board of supervisors may direct the county auditor to review the measure to determine whether the new law would affect the county revenues or expenditures.
  Any “fiscal impact statement” must precede the ballot arguments and may not exceed 500 words.  
Ballot XE "Ballots"  Arguments

Ballot XE "Ballots"  arguments XE "Ballots:Arguments"  consist of one argument for and one argument against the measure, and, in some cases, rebuttals to those arguments.  Arguments may be filed by the governing body itself, an authorized member of the governing body, individuals eligible to vote on the measure, bona fide citizens associations, or any combination of individuals and associations.  The arguments must not exceed 300 words each.

If more than one argument is submitted, the elections official must select which argument to publish.  Priority is granted in the following order: (a) the governing body, or member or members of the body authorized by the body; (b) the individual voter, or bona fide association of citizens, or combination of voters and associations who are the bona fide sponsors or proponents of the measure; (c) bona fide associations of citizens; (d) voters eligible to vote on the measure.
  The elections official must set a reasonable deadline after which no arguments may be submitted.  Ballot XE "Ballots"  arguments XE "Ballots:Arguments"  must be filed in accordance with this schedule.  Arguments may be changed at any time prior to the fixed date.

Following receipt of arguments for and against an initiative or referendum measure, the elections official must provide the authors with a copy of the argument filed by the opposing side.
  The authors of the arguments may then prepare a rebuttal, not to exceed 250 words.  Rebuttal arguments must be filed not more than 10 days after the final date for filing direct arguments.

Ten-Day Review XE "Initiatives:Review"  Period
Before the ballot pamphlet is finally prepared and mailed, the public has ten days to examine the official election materials, including the impartial analysis, any fiscal analysis, arguments for and against the measure, and rebuttals to those arguments.  During this period, the elections official or any voter of the jurisdiction in which the election is being held may initiate a legal action to amend or delete portions of the materials.  To be successful, however, the challenger must provide “clear and convincing proof” that (1) the challenged material is false, misleading, or inconsistent with state law; and (2) issuance of the writ or injunction will not substantially interfere with the printing or distribution of election materials.  In some circumstances, attorneys’ fees may be awarded to the prevailing party.

Effect XE "Effect"  of Election XE "Elections"   

A initiative will go into effect 10 days after the election results are declared by the governing body
 and may only be amended by popular vote unless the initiative states otherwise.  Initiatives XE "Initiatives"  that address the same subject cannot be voted upon at special elections within 12 months of one another.
 

VIII. Roles & Options for Public Agencies 

Public agencies play an important role in the ballot process.
  Most obviously, the city or county conducts the election by placing measures on the ballot and tending to other administrative tasks.  Local agencies, however, cannot advocate for the passage or defeat of an initiative, even when the public agency itself has placed it on the ballot.  This section focuses on three issues relating to the extent to which local agencies, elected officials and staff may participate in the initiative process:

· The local agency role in administering the process 

· Measures sponsored by the governing body

· Advocacy efforts by local elected officials and public agency staff
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Administering the Electoral Process

Local agencies play an important administrative role in placing initiatives and referenda on the ballot.  Making sure the petitions comply with the applicable requirements, drafting an impartial analysis and ballot title and authorizing informational reports are all tasks that are central to the process.  To retain the public’s confidence, staff that administers the process must be scrupulously neutral on the measure in their administrative capacity.  This may pose a difficult challenge for staff, particularly when they have provided proponents with feedback that was not followed.  However, one of staff’s key roles in administering the election process is ensuring that the electorate has sufficient objective information to make an educated decision.  

Developing Informational Materials

Local agencies may distribute informational materials about a measure to better inform the electorate about the measure before them.
  Such materials, however, must present a fair and balanced presentation of the relevant facts.
  In other words, materials should be strictly informational and not advocate a position.  Further, public agencies should refrain from using certain forms of communication that tend to be promotional, such as bumper stickers, posters, and television and radio spots.  The standard is a strict one: the publication must be purely informational and balanced to pass legal muster.  If in doubt, agency staff should leave out any questionable language.  It is a good idea to consult the agency’s counsel on these issues, especially since the potential exists for personal criminal liability for those who authorize expenditures later found to be impermissible.

	

	Achieving a Fair Presentation
of the Facts

	· Just the facts.  Present facts objectively, without emotion or rhetoric.  Avoid any tone or graphic that could be construed as inflammatory. 

· Do not urge a position or course of action.  “Vote yes” urges voters to take action.  Statements such as “these general plan amendments are urgently needed,” or a request to vote accompanied by a description of what will happen if the measure is not approved (or is approved) have also been construed as urging a position.

· Present both sides.  The consequences of passage and defeat should be described with equal prominence and equal length, if possible.  


Timing XE "Timing"  is one critical issue that often arises in connection with publishing informational reports.  In many cases, the public agency will have as little as 30 days to prepare an impartial report.  (See Chapter VII, p. 61 Report XE "Reports"  on Initiative’s Effects).  This short time period does not always provide sufficient time to collect and present data impartially, particularly when several measures qualify for the same ballot.  One way to ease this timeline is to anticipate which measures will most likely qualify for the ballot beforehand.  The agency may then begin collecting relevant information before the petition qualifies XE "Ballots:Qualification for" .  This practice may provide the agency with additional time to study thoroughly a measure and its likely effects before the public is asked to vote.

Hiring a Consultant

Public funds may be used to hire a consultant to assist with the informational effort.  Consultants, however, are not always as well versed on the degree to which such materials must present balanced information.  It is good practice, therefore, to have staff and the agency’s attorney review the consultant’s work to be certain that the materials are truly informational and convey both sides fairly and impartially.

Endorsing or Opposing Resolution XE "Resolutions" 
Local elected officials are granted a degree of leeway to endorse a position for or against an initiative.  For example, the governing body may adopt a resolution XE "Resolutions"  either supporting or opposing a measure on the ballot.
  The resolution must be made and adopted at a regular meeting, open to the public, and where time is available for the public to express their views.  The agency may not, however, spend public funds to distribute or announce their endorsement.  Moreover, while adopting a resolution for or against a measure is permissible, there is at least one down side to taking XE "Takings"  such action.  The Fair Political Practices Commission XE "Fair Political Practices Commission (FPPC)"  (FPPC) may consider the endorsement as evidence of bias if it is otherwise evaluating whether the agency’s “informational materials” were truly advocacy materials.
  Such an endorsement, on its own, however, is unlikely to trigger FPPC scrutiny.

	

	Reporting Obligations and the
Fair Political Practices Commission 

	Fair Political Practices Commission (FPPC XE "Fair Political Practices Commission (FPPC)" ).  The FPPC regulates campaign financing and spending, financial conflicts of interest, lobbyist reporting, and other political activity under the Political Reform Act.  

· Reporting Requirements.  If public funds are used for advocacy in support of a ballot measure during the campaign, public agencies may be required to report this expenditure even if the express advocacy violates other state laws prohibiting the use of public funds for promotion of ballot measures.
  In general, actions by a public agency that occur before a measure is placed on the ballot do not trigger the reporting requirements.
  However, a public agency may have to report if materials developed prior to a measure being placed on a ballot are later used during an election (such as poll results being used in an advertising campaign).

· Linking to Web Sites.  Further, public agencies should be cautious about linking to ballot measure Web sites.  The link could be treated as the expenditure of public funds to advocate a position.  In one case, the FPPC XE "Fair Political Practices Commission (FPPC)"  examined a school district’s Web site that linked to a Web page advocating for the passage of a bond and concluded that the link constituted a reportable contribution.
  


Filing XE "Filing"  a Ballot XE "Ballots"  Argument

The governing body may also file a ballot argument either for or against a measure.
  Arguments submitted by a governing body or authorized members of that body are given priority in terms of which ballot arguments go into the ballot pamphlet.

Public Agency-Sponsored Measures

A governing body may submit a proposition to repeal, amend or enact an ordinance directly to the voters.  Such measures do not have to go through the petition process; it is enough that the majority of elected officials on the governing body vote to place the measure on the ballot.
  The agency may, however, have to conduct environmental review under the California Environmental Quality Act if the potential exists that the proposed initiative may have a significant impact on the environment.
  The measure may then be voted on at any succeeding regular or special election.  If the required majority of voters approve it at the election, the ordinance becomes effective.
 

Funding XE "Funding" 
Public agencies may use public funds to explore the feasibility of placing a measure on the ballot.  Public funds may also be spent to draft the measure.
  However, once the measure is placed on the ballot, the public agency’s role becomes more limited.  The same rules that limit the agency’s participation on privately-sponsored initiatives apply to public agency-sponsored measures as well.  Any additional information that is offered to the public must convey neutral information only and must not attempt to persuade or dissuade a voter from voting a particular way.

	

	Placing an Initiative XE "Initiatives"  on the Ballot: XE "Ballots" 
Strategic Considerations for Public Agencies

	Turn-Out Considerations.  Part of a public agency’s analysis on whether and when to sponsor a ballot measure may depend on voter turnout.  A general election in a presidential election year, for example, will typically have the highest voter turnout.  Special elections XE "Special elections" , on the other hand, generally have lower voter turnout, especially if only one measure is on the ballot.  It can be helpful to understand who the likely turnout will be in any given election.  Of course, these are just generalizations and the specifics will differ with each community.

Advisory Panels.  Ideally, the electorate should be consulted about what is important to them before a measure is placed on the ballot.  A citizen or stakeholder advisory panel can provide concentrated feedback on specific issues.  However, such advisory panels – while often reflecting the views of the most interested or affected citizens – do not always reflect the opinions of the community as a whole.


	Polling.  Another way to gather specific information is through polling.  Polls XE "Polls"  can help gauge what issues are important to the constituency, the extent of the public’s confidence in the local agency and general attitudes toward growth.  Although courts have not squarely addressed the issue of using public funds for polling, there is legal precedent that allows public agencies to develop measures for the ballot.
  This suggests that public funds may be used for polling prior to placing the measure on the ballot, although public officials should consult with their agency counsel on this issue.
  

Drafting XE "Drafting"  Considerations.  Generally, the more complex a ballot measure is, the greater the likelihood that voters will vote against it.  Also, there is a greater chance that voters will shy away from ballot language that is hard to comprehend.  Complexity can also provide more fodder for the opposition campaign.  




Preparing the Ballot XE "Ballots"  Materials

The agency counsel’s preparation of the ballot title and summary, as well as the impartial analysis, should be done independently and not in conjunction with anyone involved in the advocacy for the measure.  The counsel should not consult or cooperate with the advocacy effort, nor should the advocacy effort direct or control the preparation of the ballot title, summary or impartial analysis.  This approach limits the opportunity for critics to challenge the impartiality of the materials and minimizes any exposure to liability associated with the unlawful use of public resources for campaign advocacy.

Ballot XE "Ballots"  Arguments
Ballot XE "Ballots"  arguments XE "Ballots:Arguments"  tell voters XE "Ballots:Arguments:considerations for public agencies"  who supports and opposes the measure.  Voters often attach as much importance to who supports a measure as to what the measure does.  Thus, choosing strong signatories tells the public how extensively the measure is supported in the community.  

In some cases, particularly when the public may already understand that the governing body supports the measure, the local agency may want to consider having a different group file the ballot argument.  Typical signatories may include “white hat” organizations, taxpayer associations, chambers of commerce, environmentalists, senior citizen organizations, community organizations, public safety/law enforcement representatives, parent-teacher associations and prominent community leaders. 

After the Measure Qualifies for the Ballot XE "Ballots" 
After a measure qualifies XE "Ballots:Qualification for"  for the ballot, public agency actions will be scrutinized more closely.  While public agencies can study a measure before it qualifies, they cannot expend public funds to campaign for or against a measure unless specifically authorized by statute to do so.
  

Local agencies should refrain from campaigning for or against a qualified ballot measure with public resources, including the use of agency facilities, employee XE "Public Employees"  time, office supplies and equipment, and so on.  Such activities have the potential to interfere with the impartial administration of the initiative process.  The courts have held that allowing public agencies to “take sides” distorts the electoral process.
  

Political Activities of Employees XE "Public Employees" 
Local agency staff should approach the administration of the initiative and referenda process in a professional manner.  Thus, the elections official must certify an appropriate petition and the agency counsel should draft a truly impartial analysis even when the governing body has taken an opposing position.  The key is to carry out the duties within the letter and spirit of the law, remembering that courts have upheld the initiative process as a core mechanism within the democratic system.

Local agency staff retain their basic political rights as private citizens.  Thus, public employees may support or oppose a ballot measure.  They must, however, be careful not to use public resources, including their time on the job, to advocate a particular position on a ballot measure.
  As a precautionary measure, many public agencies prohibit or restrict their employees from engaging in political activities during working hours or while on local agency property.

	

	Participation by Elected Officials

	Elected officials do not give up their First Amendment XE "Amendments"  rights to speak out on public matters upon being elected to office.  In fact, at least one court stated that a city council member has not only a right, but also an obligation to discuss issues of important concern with constituents.
  Accordingly, elected officials may advocate for or formally endorse or oppose a ballot measure.  Furthermore, elected officials may contribute their own campaign funds to support, or oppose a ballot measure.
  Nevertheless, elected officials may not use public funds or resources to campaign for or against a measure or to interfere with the impartial administration of the initiative process.
  


Preparing Informational Materials 

Local agencies may use their staff, equipment and supplies to generate informational materials for ballot measures that have already qualified for the ballot.
  These resources may not be used to develop promotional materials on behalf of ballot measures.  Public resources may also be used to respond to a request for information on a public agency’s analysis of, or position on, a ballot measure.  The staff member must provide a fair presentation of the facts.  For example, only explaining the benefits of a proposed initiative and the negative consequences if the measure does not pass is not a fair presentation of the facts.
  The staff response may include speaking to public or private organizations interested in the public agency’s position.
  However, caution should be used to avoid unnecessary controversy.

Overseeing Elections XE "Elections" 
Keeping the appropriate balance between administration and advocacy is particularly important when staff undertake administrative duties in connection with a public agency-sponsored measure.  In these situations, the best approach is to separate any advocacy effort from informational and administrative duties that are related to the ballot measure.  For example, while it would be appropriate to have the agency’s counsel draft an impartial analysis (which is informational), it could be inappropriate to have the same counsel draft a ballot argument (which is persuasive).  Under no circumstance may public employees use public resources (including employees’ time on the job) to advocate a particular position on a ballot measure.

Solicitation of Funds XE "Funding" 
In general, public employees are prohibited from soliciting contributions from their fellow employees.  There is an important exception to this general rule.  Solicitation may occur if it is targeted to a broad class of individuals in which a co-worker, or group of co-workers, happen to belong.
  For example, if a solicitation is made to a large geographic area in which some co-workers are located, this activity is most likely permissible.  Despite the potentially broad application of this exception, public employees should keep in mind that their actions, while lawful, might give the appearance of impropriety.  Moreover, courts tend to fiercely guard against unfair interventions in the elections process and are likely to interpret these exceptions narrowly.

IX. Conclusion 

Community Character

Thoughtful land use planning is one of the most important tasks facing local agencies.  At its core, land use policy implicates the very character of a community as well as the community’s access to limited resources.  A general plan probably says as much about a community's priorities as any other document.  Land use XE "Land use"  planning is one way that a community determines who it is and what its priorities are.

Participation in the ballot measure process comes with weighty responsibilities.  Participants are acting in the role of community policy-makers.  As such, proponents have the responsibility to craft measures that reflect legal constraints as well as the community’s interests as a whole.  
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How do ballot measure proponents secure information about legal constraints and long-term community interests?  Studying this guide and the suggested resources contained in it is a good start.  However, the most successful ballot measure efforts involve extensive discussions within the community about what kinds of measures can address the community’s specific needs.  

Simply borrowing another community’s approach is a risky strategy, particularly in the absence of empirical information about whether the measure actually achieved its objectives in the other community and whether that community’s circumstances are analogous to the proponent’s community.  It’s important for all policy-makers to keep their eye on the overarching goal: not simply winning a ballot measure election, but making the community a better place to live and work.

The best policies reflect ideas and input from all elements of a community, including the local agency that will ultimately be responsible for implementing the ballot measure and defending it in the event of a legal challenge.  Policymaking at its best and most successful reflects the give and take of public discussion and input; policies crafted with the thoughtful support of the community as a whole are also likely to be the most enduring.  

Moreover, there is nothing more disheartening than to have invested the effort to secure passage of a ballot measure only to have it be successfully challenged in court or superceded by a subsequent ballot measure.  This is disheartening not only to the measure’s proponents, but to the community as a whole, which may lose interest and faith in the land use policymaking process.  The loss of community interest in land use issues is in itself the loss of a precious community resource.

Fundamentally, creating an environment in which all parts of the community have input into the pace and nature of development is at the heart of both leadership and community.  Such input can occur whether the policymaking process is led by the local agency governing body, concerned community groups or, ideally, collaboration between the two.  Effective local self-government is about participation and community involvement.

For More Information

The Community Land Use Project has a variety of additional materials, including examples of ballot measures, legal updates and other information that might be useful to understanding the initiative process in California.  These resources are posted on the Web site for the Institute for Local Self Government at www.ilsg.org/ballotbox.
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Impartial reports can address any of the following issues pre�sented by the initiative, at the agency’s discretion:
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CONDUCT CEQA ANALYSIS








� Hurst v. City of Burlingame, 207 Cal. 134 (1929).  


� San Diego Building Contractors Ass’n v. City Council, 13 Cal. 3d 205 (1974) (overruling Hurst v. City of Burlingame, 207 Cal. 134 (1929)), app. dismissed 427 U.S. 901 (1976).


� Amador Valley Joint Union High Sch. Dist. v. State Bd. of Equalization, 22 Cal. 3d 208, 228-229 (1978).


� DeVita v. County of Napa, 9 Cal. 4th 763, 789-90 (1995).


� Bill Fulton and Paul Shigley, Trends In Local Land Use Ballot Materials, 1986-2000 (October 1, 2000 revised December, 2000).  A copy of this report can be viewed on the Web site of the California Planning and Development Report (www.cp-dr.com, under “research reports”).


� Marc Baldasarre, Public Policy Institute of California, Special Survey on Growth (May 2001) (http://www.ppic.org/publications/CalSurvey18/survey18.pdf).


� Trends In Local Land Use Ballot Materials, 1986-2000 (October 1, 2000 revised December, 2000) pp. 20, (counties) and 38 (cities).


� See Dennis Hopper, How Monrovia Won Voter Support to Increase Property Taxes to Preserve Open Space, Western City (September 2000).


� Cal. Const. art. IV, § 1.


� Cal. Const. art. II, § 8(a); see also Marblehead v. City of San Clemente, 226 Cal. App. 3d 1504, 1504 (1991); American Federation of Labor, 36 Cal. 3d at 687.  The local initiative power reserved in a city charter may be even broader than the constitutional initiative power.  See Rossi v. Brown, 9 Cal. 4th 688, 696 (1995).


� Cal. Const. art. II, § 11; Cal. Cal. Elec. Code § 9300 and following (granting initiative power to certain special districts).


� Cal. Const. art. II, § 9(a).


� See Rossi v. Brown, 9 Cal. 4th 688 (1995).  However, an initiative that repeals a tax measure is valid.  Id. at 711.


� The petition is also subject to detailed signature and procedural requirements Cal. Elec. Code §§ 9141, 9144, 9235, and 9237; Midway Orchards v. County of Butte, 220 Cal. App. 3d 765, 779 (1990).


� See Rossi v. Brown, 9 Cal. 4th 688 (1995).


� See American Federation of Labor v. Eu, 36 Cal. 3d 687, 708-14 (1984); Marblehead v. San Clemente, 226 Cal. App. 3d 1504, 1509 (1991).


� Cal. Elec. Code §§ 9140, 9222, and 9300.  Such measures are sometimes referred to as referenda.


� Cal. Elec. Code § 9603(c).  


� Cal. Elec. Code § 9300.


� Cal. Elec. Code § 9300.


� 75 Cal Op. Atty. Gen. 103 (1992) (finding that the South Coast Air Quality Management District lacks the power of initiative because it was not formed under a statute providing a procedure for elections and an express grant of power to act by “ordinance”).  


� Cal. Elec. Code § 9500 and following.


� Cal. Elec. Code § 9313.


� DeVita v. County of Napa, 9 Cal. 4th 763 (1995).


� Id. at 789-92. 


� Id. at 771.


� Id. at 771, 789-92.  


� The California Supreme Court however, expressly reserved deciding whether an initiative could amend a general plan’s housing element.  DeVita v. County of Napa, 9 Cal. 4th at 793 n.11.


� A “sphere of influence” is a plan for the probable physical boundaries and service area of a local agency.  Cal. Gov't Code § 56076.


� Cal. Gov’t Code §§ 56425, 56427, and 56428.


� A good example is the City of Petaluma UGB, which can be found at www.ilsg.org/petaluma.


� The Attorney General’s office frequently issues legal opinions relating to local agency issues.  While these opinions are not legally binding, as court opinions are, they are persuasive authority.


� Cal. Op. Att'y Gen. No.  99-401 (July 26, 1999).


� Associated Home Builders v. City of Livermore, 18 Cal. 3d 582, 594 (1976) (holding Cal. Gov’t Code §§ 65853-65957 inapplicable to an initiative).


� Lesher Communications v. City of Walnut Creek, 52 Cal. 3d 531, 544 (1990).


� deBottari v. Norco City Council, 171 Cal. App. 3d 1204, 1212 (1985); but see Merritt v. City of Pleasanton, 89 Cal. App. 4th 1032 (2001).


� Chandis Sec. Co. v. City of Dana Point, 52 Cal. App. 4th 475, 484 (1996).


� Arnel Development Co. v. City of Costa Mesa, 126 Cal. App. 3d 330 (1981).  The Court’s holding was not based on any limitations peculiar to the initiative power, but rather on unique facts that showed that the rezoning was arbitrary and capricious.  As the court explained, it would have reached the same conclusion had the city council enacted the rezone.  Arnel. at 337.


� DeVita v. County of Napa, 9 Cal. 4th 763, 789 (1995) (quoting Cal. Gov’t Code § 65300).


� Cal. Gov’t Code § 65300.


� See Cal. Gov’t Code § 65358(b) (applying to mandatory elements of the general plan). General plans� XE "General plans" � can be updated more frequently in charter cites� XE "Charter cities" �.


� Alameda County Land Use Association v. City of Hayward, 38 Cal. App. 4th 1716 (1995).


� See Santa Margarita Area Residents Together v. San Luis Obispo, 84 Cal. App. 4th 221 (2000); Cal. Gov’t Code § 65864 and following; Rossi v. Brown, 9 Cal. 4th 688, 715-16 (1995).


� See AB 1877, 1993-94 session (Kleh) (vetoed Sept. 30, 1994).


� See Penn Central Transportation Co. v. New York City, 438 U.S. 104, 113-15 (1978).


� Meyers v. Patterson, 196 Cal. App. 3d 130, 136 (1987).


� Cal. Elec. Code §§ 9111 and 9212.


� See American Federation of Labor v. Eu, 36 Cal. 3d 687, 708-14 (1984); Marblehead v. San Clemente, 226 Cal. App. 3d 1504, 1509 (1991).  Charter cities� XE "Charter cities" �, however, may by charter authorize initiatives on non-legislative matters.  Farley v. Healey, 67 Cal. 2d 325, 328 (1967); Rossi v. Brown, 9 Cal. 4th 688, 696 (1995).


� San Diego Bldg. Contractors Ass’n. v. City Council, 13 Cal. 3d 205, 212 (1974), appeal dismissed, 427 U.S. 901 (1976).


� Pala Band of Mission Indians v. Board of Supervisors, 54 Cal. App.4th 565, 577-78 (1997) (upholding an initiative that amended the land use element, zoning ordinance, and other policies of general plan and directed the board of supervisors “to amend other elements of the general plan, subregional plans, community plans, zoning ordinance and other ordinances . . .”).


� See Cal. Gov’t Code § 65867.5.


� Cal. Health and Safety Code §§ 33101, 33364, and 33450.  Whether initiatives may be used for certain actions relating to redevelopment planning is unclear.  See, e.g. Gibbs v. City of Napa, 59 Cal. App. 3d 148, 153-55 (1976).  Agency counsel confronting initiatives and referenda regarding redevelopment matters should carefully review the law in this area.  See generally Rachel B. Hooper et al, chapter 75: Local Land Use Initiatives and Referendums, in California Environmental Law & Land Use Practice, § 75.03 [3] [c] (Mathew Bender, 2000).


� See DeVita v. County of Napa, 9 Cal. 4th 763, 796 n.12 (1995).


� Cal. Gov't Code § 65860.  This section does not apply to charter cities, unless the city itself adopts the requirement.  Gov’t Code § 65803.  But a court may consider whether a charter city’s zoning ordinance that is inconsistent with its general plan was an abuse of discretion or failed to relate reasonably to the general welfare.   See Mira Development Corp. v. City of San Diego, 205 Cal. App. 3d 1201 (1988); City of Del Mar v. City of San Diego, 133 Cal. App. 3d 401 (1982).


� Cal. Gov't Code § 65860(a)(ii); Lesher Communications v. City of Walnut Creek, 52 Cal. 3d 531, 544 (1990) (holding that a zoning ordinance conflicting with a general plan is invalid at the time it is passed).


� See, e.g., deBottari v. Norco City Council, 171 Cal. App. 3d 1204, 1212 (1985); but see Chandis Sec. Co. v. City of Dana Point, 52 Cal. App.4th 475, 484 (1996) (upholding a referendum on a specific plan against a claim that doing so would be inconsistent with the city’s general plan).


� Cal. Gov't Code § 65300.5.


� Cal. Gov't Code § 65754.


� Specifically, the court noted that it had “no occasion” to consider whether a jurisdiction’s housing element may be amended by initiative. DeVita v. County of Napa, 9 Cal. 4th 763, 793 n.11 (1995).


� Id. at 792-93; see also San Mateo County Coastal Landowners’ Ass’n. v. County of San Mateo, 38 Cal. App.4th 523, 542-43 (1995) (suggesting that an initiative could properly amend a housing element).


� Cal. Gov't Code § 65302; DeVita v. County of Napa, 9 Cal. 4th 763, 796 n.12 (1995). 


� Building Industry Ass’n v. City of Oceanside, 27 Cal. App.4th 74 (1994).


� San Mateo County Coastal Landowners Ass’n v. County of San Mateo, 38 Cal. App.4th 523, 542-45 (1995).


� Cal. Gov't Code § 65583.


� Cal. Gov't Code § 65913.1.


� Cal. Gov't Code § 65008.


� Cal. Gov't Code § 65915.


� Evidence Code section 669.5 shifts the burden of proof to the local government in actions challenging any local ordinance that “(1) directly limits, by number, the building permits that may be issued for residential construction . . . or (2) changes the standards of residential development on vacant land so that the governing body’s zoning is rendered in violation of Section 65913.1 of the Government Code.”  


� Cal. Evid. Code § 669.5(a)-(b); see Building Industry Ass’n. of S. California v. City of Camarillo, 41 Cal. 3d 810, 821-22 (1986) (upholding constitutional validity of section 669.5 after concluding that this provision would not “effectively bar” the use of growth control initiatives).


� Associated Home Builders v. City of Livermore, 18 Cal. 3d 582, 601 (1976); Building Industry Ass’n of Southern California  v. City of Camarillo, 41 Cal. 3d 810, 823-24 (1986).


� Stein v. City of Santa Monica, 110 Cal. App. 3d 458, 460-61 (1980); CEQA Guidelines section 15378(b)(3).  This section provides that a “project” under CEQA does not include “[t]he submittal of proposals to a vote of the people . . . .”


� Friends of Sierra Madre v. City of Sierra Madre, 25 Cal. 4th 165 (2001) (finding that council sponsored measure to exempt 29 properties from register of historic landmarks is subject to CEQA).  See also 14 Code Cal. Regs. 15378(b)(3); Stein v. City of Santa Monica, 110 Cal. App. 3d 458 (1980).


� Sherwin-Williams v. City of Los Angeles, 4 Cal. 4th 893, 897-98 (1993).


� Candid Enterprises v. Grossmont Union High School Dist., 39 Cal. 3d 878, 885 (1985).


� DeVita v. County of Napa, 9 Cal. 4th 763, 776 (1995).


� Cal. Gov’t Code § 56000 and following.


� L.I.F.E. Committee v. City of Lodi, 213 Cal. App. 3d 1139, 1143 (1989);  Citizens Against Forced Annexation v. Local Agency Formation Commission, 32 Cal. 3d 816 (1982).


� Ferrini v. City of San Luis Obispo, 150 Cal. App. 3d 239, 246-49 (1983).


� Cal. Health & Safety Code § 33000, and following.  See Redevelopment Agency v. City of Berkeley, 80 Cal. App. 3d 158 (1978); Kehoe v. City of Berkeley, 67 Cal. App. 3d 666 (1977); Gibbs v. City of Napa, 59 Cal. App. 3d 148 (1976); Andrews v. City of San Bernardino, 175 Cal. App. 2d 459 (1959).  The precise scope of this preemption� XE "Preemption" � is unclear.  Agency counsel confronting issues regarding redevelopment matters should carefully review the law in this area.  See Rachel B. Hooper et al, chapter 75: Local Land Use Initiatives and Referendums, in California Environmental Law & Land Use Practice, § 75.03 [3] [c] (Mathew Bender, 2000).


� Committee of Seven Thousand v. Superior Court, 45 Cal. 3d 491, 501-09 (1988). 


� Cal. Pub. Res. Code § 40000 and following.


� Empire Waste Management Co. v. Town of Windsor, 67 Cal. App.4th 714, 721-22 (1998); City of Dublin v. County of Alameda, 14 Cal. App.4th 264, 270 (1993).


� Yost v. Thomas, 36 Cal. 3d 561, 572-74 (1984); San Mateo County Coastal Landowners Ass’n v. County of San Mateo, 38 Cal. App.4th 523, 532 (1995). See generally Cal. Pub. Res. Code § 30000 and following.


� Simpson v. Hite, 36 Cal. 2d 125, 134 (1950).


� Builders Ass’n of Santa Clara-Santa Cruz Counties v. Superior Court, 13 Cal. 3d 225, 230 n.4 (1974).


� Holt Civic Club v. City of Tuscaloosa, 439 U.S. 60, 68-69 (1978); see Fullerton Joint Union High School Dist. v. State Bd. of Education, 32 Cal. 3d 779 (1983); Collier v. Menzel, 176 Cal. App. 3d 24, 33 (1985).


� Holt Civic Club v. City of Tuscaloosa, 439 U.S. 60, 73 n. 8  (1978).


� Hawn v. County of Ventura, 73 Cal. App. 3d 1009, 1022 (1977).


� Cal. Const. art. II, § 12; Pala Band of Mission Indians v. Board of Supervisors, 54 Cal. App.4th 565, 580 (1997).


� Pala Band of Mission Indians v. Board of Supervisors, 54 Cal. App.4th at 580, 587.


� Cal. Const. art. II, § 8(d).  This issue is significant enough that courts will generally entertain pre-election review of alleged violations in appropriate circumstances.


� California v. Jones, 21 Cal. 4th 1142, 1154 (1999).


� Cal. Const. art. II, § 9(a).


� Rossi v. Brown, 9 Cal. 4th 688, 711 (1995).


� See, e.g., Cal. Elec. Code §§ 9101, 9201, and 9238.


� Hebard v. Bybee, 65 Cal. App.4th 1331, 1338-39 (1998).


� Mervyn’s v. Reyes, 69 Cal. App.4th 93, 104 (1999).


� The initiative proponents "may" submit a written statement setting forth "the reasons for the proposed petition."  Cal. Elec. Code § 9202(a).


� See generally Rachel B. Hooper et al, Local Land Use Initiatives and Referendums in California Environmental Law and Land Use Practice §  75.03[3][c][vi] (2000).


� See Petaluma UGB� XE "Urban growth boundaries (UGBs)" � Initiative� XE "Initiatives" � Section 1.


� See Petaluma UGB Initiative Section 2.


� See Petaluma UGB� XE "Urban growth boundaries (UGBs)" � Initiative� XE "Initiatives" � Section 3.


� See Petaluma UGB Initiative at pages 4�9 at the Institute’s Web site (� HYPERLINK "http://www.ilsg.org/ballotbox" ��www.ilsg.org/ballotbox� ).


� The main exception is where impairment is necessary to protect public health and safety.  See Davidson v. County of San Diego, 49 Cal. App. 4th 639, 648 (1996).


� See Petaluma UGB Initiative Section 5.


� Such a procedure must comply with state law governing variances.  See Cal. Gov't Code § 65906.


� For more information on this procedure and takings law in general, see � HYPERLINK "http://www.ilsg.org/clp" ��www.ilsg.org/clp�.


� Chandis Securities Co. v. City of Dana Point, 52 Cal. App. 4th 475 (1996).


� Landgate, Inc. v. California Coastal Comm’n, 17 Cal. 4th 1006, 1024 (1998).


� See Petaluma UGB Initiative § 4.  


� Pala Band of Mission Indians v. Board of Supervisors, 54 Cal. App. 4th 565, 577�78 (1997) (upholding an analogous implementation provision).


� See Petaluma UGB Initiative § 6.


� See, e.g., Taxpayers to Limit Campaign Spending v. Fair Political Practices Comm’n, 51 Cal. 3d 744 (1990) (considering two measures regulating political campaign contributions and spending).


� Cal. Elec. Code §§ 9123 (counties) and 9221 (cities).


� Taxpayers to Limit Campaign Spending v. Fair Political Practices Comm’n, 51 Cal. 3d 744, 770 (1990)(finding that even in the absence of such a clause, the Supreme Court has held that where two measures are presented to the voters as competing measures, only the measure with the most votes shall become effective). See also Concerned Citizens v. City of Carlsbad, 204 Cal. App. 3d 937 (1988) (holding that a city properly refused to enforce a citizens’ initiative that had been passed by the voters where the city’s own ballot measure on the same subject, which was inconsistent with the citizens’ initiative, received more affirmative votes).  


� See Yoshisato v. Superior Court, 2 Cal. 4th 978, 991 (1992).  A third possibility is for the second measure to "amend" a provision of the first measure.  The Third District Court of Appeal recently held that such an amendment was effective even where the second measure received fewer votes than the citizen�sponsored measure it amended.  Sacramento County Deputy Sheriffs’ Ass’n. v. County of Sacramento, 85 Cal. App. 4th 960 (2000).  This approach appears to be somewhat in conflict with earlier cases, however, and it is unclear whether it would be effective if the first measure had itself contained a “killer clause.”


� See Friends of Sierra Madre v. City of Sierra Madre, 25 Cal. 4th 165 (2001).


� Cal. Elec. Code § 9604.


� See Cal. Elec. Code §§ 9300�9380 (special districts); Cal. Elec. Code. §§ 9100�9190 (counties); and Cal. Elec. Code §§ 9200�9295 (cities). 


� Cal. Elec. Code § 9247.  If the charter has no provisions setting forth initiative and referendum procedures, however, the regulations governing general law cities apply.


� Cal. Elec. Code § 9604.


� The elections official may be one of several city or county officers including the city or county clerk, city manager or county registrar of voters. Cal. Elec. Code §§ 9103(b) and 9202(b).


� Cal. Elec. Code §§ 9103(a) and 9203(a).


� For a more detailed discussion of these requirements, see Rachel B. Hooper et al, Local Land Use Initiatives and Referenda in California Environmental Law and Land Use Practice §§ 75.10 [4] & [5] (2000).


� Cal. Elec. Code § 9202(b).


� Myers v. Patterson, 196 Cal. App. 3d 130, 136 (1987); 83 Ops. Cal. Atty. Gen. 139 (2000); see San Francisco Forty-Niners v. Nishioka (Comstock), 75 Cal. App. 4th 637, 644-45 (1999).


� Cal. Const. art. 1, §§ 2 and 3; Robins v. PruneYard Shopping Center, 447 U.S. 74 (1980).


� The Elections Code provides that the individuals circulating the petition must submit a signed declaration indicating that they are registered voters of the jurisdiction.  Cal. Elec. Code §§ 9022 and 9209.


� Buckley v. American Law Foundation, Inc., 525 U.S. 182 (1999); 82 Cal. Op. Att’y. Gen. 233, (1999) (opining that Elections Code section 9209 is unconstitutional).


� Cal. Elec. Code § 9203.  The proponent may seek a writ of mandate to amend the ballot title or summary if either is false, misleading or inconsistent with the requirement of Cal. Elec. Code § 9202.  See Cal. Elec. Code § 9204; San Francisco Forty-Niners v. Nishioka (Comstock), 75 Cal. App. 4th 637 (1999).


� Cal. Elec. Code §§ 9103(a), 9105(a), and 9203(a).


� See Cal. Elec. Code §§ 9105(b) and 9205(a)-(c).  The publication and posting must be verified by proponents to the local government.  Cal. Elec. Code §§ 9105(b) and 9206.


� Cal. Elec. Code §§ 9206 and 9105(b).  Within ten days of publication, proponents must submit proof of the publication to the elections official. Cal. Elec. Code §§ 9208 and 9110.


� Cal. Elec. Code §§ 9125 and 9217.


� Cal. Elec. Code §§ 9144 and 9237.


� Cal. Elec. Code §§ 9237 and 9237.5.


� Cal. Elec. Code §§ 9144 and 9237.


� Cal. Elec. Code §§ 9238 (b) and 9147 (b).  


� Cal. Elec. Code §§ 9144 and 9237.


� Cal. Elec. Code §§ 9241 and 9145.


� Cal. Elec. Code §§ 9145 and 9241.


� Cal. Elec. Code § 9241.


� For a detailed discussion of elections official’s duties, see, e.g., Rachel B. Hooper et al, Local Land Use Initiatives and Referenda, in California Environmental Law and Land Use Practice, at § 75.10[7][c] (2000); League of California Cities, California Municipal Law Handbook, § III.F.2.(a).(4), at III-21 (2001); see also id. at § III.J, at III-69 (listing other references on elections issues in general).


� Cal. Elec. Code §§ 9110 and 9208.  For referenda, the signed petition sections must be submitted within 30 days of the final passage of the challenged legislative action.  Cal. Elec. Code §§ 9144 and 9237.  Midway Orchards v. County of Butte, 220 Cal. App. 3d 765, 779 (1990).  The remainder of this section focuses on the more extensive review governing initiatives, as opposed to referenda.  For a detailed discussion of the procedure governing referenda, see Hooper et al, Local Land Use Initiatives and Referenda, in California Environmental Law and Land Use Practice, § 75.11.


� Meyers v. Patterson, 196 Cal. App. 3d 130, 136; 83 Cal. Op. Att’y. Gen. 139, (2000).


� Cal. Elec. Code § 9020.


� For signature requirements for initiatives, see Cal. Elec. Code §§ 9113; 9116; 9118; 9210(b), and 9214.  For signature requirements for referenda, see Cal. Elec. Code §§ 9144 and 9237.  On elections officials’ duties with respect to verification, see Cal. Elec. Code §§ 9114, 9115; and 9211.  For a good overview of the process, see Mapstead v. Anchundo, 63 Cal. App. 4th 246 (1998).


� Cal. Elec. Code §§ 9114, 9115, and 9211.


� Substantial compliance, however, requires “actual compliance” with essential statutory requirements.  Assembly v. Deukmejian, 30 Cal. 638, 649�652 (1980).


� Hebard v. Bybee, 65 Cal. App. 4th 1331 (1998).


� Myers v. Patterson, 196 Cal. App. 3d 130 (1987).


� Hayward Area Planning Ass’n v. Superior Court, 218 Cal. App. 3d 53 (1990).


� Mervyn’s v. Reyes, 69 Cal. App. 4th 93 (1998). This opinion contains a good discussion of substantial compliance with initiative and referendum requirements.


� Assembly v. Deukmejian, 30 Cal. 3d 638 (1982).


� San Francisco Forty-Niners v. Nishioka (Comstock), 75 Cal. App. 4th 637 (1999).


� Cal. Gov’t Code § 6253.5.


� Cal. Elec. Code § 17200.


� Cal. Elec. Code §§ 9116 and 9214.


� Cal. Elec. Code §§ 9111 and 9212.  The governing body may also order this report while the measure is still circulating.


� Cal. Elec. Code §§ 9116 and 9118 (counties).  Cal. Elec. Code §§ 9214 and 9215 (cities).


� Cal. Elec. Code §§ 9116, 9118, 9214, and 9215. 


� Cal. Elec. Code § 9214.  If the city has 1,000 or fewer registered voters, the signatures� XE "Signature requirements" � of 25 percent or 100 voters, whichever is less, are required.


� Cal. Elec. Code § 9116. 


� Cal. Elec. Code § 9215.


� Cal. Elec. Code § 9118. 


� See, e.g., Save Stanislaus Area Farm Economy v. Board of Supervisors, 13 Cal. App. 4th 141, 151, 153 (1993) (pre-election review inappropriate); City and County of San Francisco v. Patterson, 202 Cal. App. 3d 95 (1988) (pre-election review appropriate where the proposed initiative attempted to illegally divest the power of the governing body to sell or lease city property by altering provisions of the city charter; such action may be accomplished by charter amendment but not by initiative).


� Compare Cal. Elec. Code § 9160(b) (“county counsel . . . shall prepare impartial analysis”) with Cal. Elec. Code § 9280 (city council “may” cause measure to be transmitted to city attorney for impartial analysis).


� Cal. Elec. Code § 9160(c).


� Cal. Elec. Code §§ 9166 and 9287.


� Cal. Elec. Code §§ 9163 and 9286.


� Cal. Elec. Code §§ 9167, 9220, and 9285(a).  In cities, rebuttal arguments are only allowed if the city council has provided for their use prior to calling the election.  Cal. Elec. Code §§ 9220(b) and 9285(b).


� Cal. Elec. Code §§ 9167, 9220, and 9285(a).


� Cal. Elec. Code §§ 9190 and 9295, see, e.g., Hull v. Rossi, 13 Cal. App. 4th 1763 (1993); Patterson v. Board of Supervisors of City and County of San Francisco 202 Cal. App. 3d 22 (1988).


� Cal. Elec. Code §§ 9217 and 9218.  


� See Referendum Committee of Hermosa Beach v. City of Hermosa Beach, 184 Cal. App. 3d 152 (1986).


� This section draws heavily from two publications of the League of California Cites: Legal Issues Associated with City Participation in Ballot Measure Campaigns and Securing Voter Approval of Local Revenue Measures.


� League of Women Voters v. Countywide Criminal Justice Coordination Committee, 203 Cal. App. 3d 529, 543 (1988). 


� Stanson v. Mott, 17 Cal. 3d 206, 220 (1976) (discussing with approval Citizens to Protect Public Funds v. Board of Education, 13 N.J. 172, 179-180, 98 A. 2d 673, 676 (1953), which recognized the broad legislative and fiscal authority possessed by locally autonomous school boards to make reasonable expenditures to give voters relevant facts to aid them in making an informed judgment when voting).


� People v. Battin, 77 Cal. App. 3d 635 (1978) (county supervisor prosecuted for misusing public funds for improper political purposes). 


� See In the Matter of County of Sacramento, FPPC No. 93/345 (June 13, 1996); In the Matter of Contra Costa Community College District, FPPC No. 96/520 (July 3, 1998). 


� League of Women Voters v. Countywide Criminal Justice Coordination Committee, 203 Cal. App. 3d 529, 560 (1988) ( finding that “the simple decision, made in the regular course of a board of supervisors meeting which is open to the public and thus the expression of citizens’ views, to go on record with such an endorsement in no event entails an improper expenditure of public funds”).


� See In the Matter of County of Sacramento, FPPC No. 93/345 (July 3, 1996). 


� League of Women Voters v. Countywide Criminal Justice Coordination Committee, 203 Cal. App. 3d 529 (1988) (even if expenditure by a government agency is not permitted by law, if it is made it may still be a contribution under the Political Reform Act). 


� See generally In the matter of County of Sacramento, FPPC No. 93/345 (June 13, 1996); In the Matter of Contra Costa Community College District, FPPC No. 96/520 (July 3, 1998). 


� Hicks Advice Letter, No. I-98-007 (Feb. 20, 1998). 


� See FPPC Advice Letter No. A-98-114 (1998). The contribution would be treated as a reportable, in-kind contribution since the link would be provided free of charge. See Cal. Code Regs. tit. 2, § 18420.


� Cal. Elect. Code §§ 9219 and 9282.


� Cal. Elec. Code §§ 9166 and 9287.


� Cal. Elec. Code §§ 9140 (counties) and 9222 (cities).


� See Friends of Sierra Madre v. City of Sierra Madre, 25 Cal. 4th 165 (2001).


� The governing body must set the election under the rules applicable to voter –sponsored measures. See Cal. Elec. Code § 9225.


� League of Women Voters v. Countywide Criminal Justice Coordination Committee, 203 Cal. App. 3d 529, 560 (1988).


� In at least one instance, public funds were used to perform initial research regarding the need for a ballot measure.  This preparatory stage also included conducting a non-persuasive poll, drafting the ballot measure and finding a sponsor for the measure.  Since these activities did not involve the advocacy of a single viewpoint, public funds could be spent to formulate and draft the initiative. League of Women Voters v. Countywide Criminal Justice Commission, 203 Cal. App. 3d 529, 548 (1988) (“Clearly, prior to and through the drafting stage of a proposed initiative, the action is not taken to attempt to influence voters either to qualify or to pass an initiative measure . . .”).
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