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9.  Appeals 

An agency’s appellate procedures are an important risk management tool.  Appeals procedures allow local agencies a second chance to look at a decision to assure that it has been made fairly.  Well-designed procedures allow the appellate body to correct procedural mistakes, or reverse decisions that are clearly contrary to law.  They work to assure that the actions of staff and lower decision-making bodies track with the policy goals of the elected body.  This serves as a safety valve to allow the agency to avoid unnecessary litigation.  

The appeal procedure also flags disputes that are more likely to result in litigation.  Appellants must exhaust all administrative remedies and procedures before filing a claim with a court.  This accomplishes two things: first it gives the parties as many chances as possible to reach a mutually agreeable decision, and second, it means that only true controversies will be filed with the court.  Thus, the appeal process allows local agencies a second opportunity to visit these disputes to assure that the agency is indeed prepared to stand by its decision.  In the alternative, the agency may decide to reverse (or modify) the decision when the evidence suggests that such an action is necessary. 

Appellate procedures should allow the decision-making body to fully review the lower decision and account for any additional information or considerations that will yield a fully informed decision. To this end, appeals procedures are usually spelled out in a separate section of the agency’s code.  Typical provisions of a well-developed process include:
 
· Jurisdiction.  For many agencies, all appeals are taken up with the main governing body.  However, other agencies delegate specific matters to specific bodies, such as the planning commission or other boards for historic preservation, design review, or rent control.  

· Eligibility.  Typically, anyone affected by a staff or lower body decision may file an appeal.  Thus, it’s not always the applicant appealing the decision.  In some instances, more than one party may appeal the same decision for different reasons (for example, an applicant and an environmental group). These actions can be joined if the parties each file a timely appeal.
· Timing and Form.  Most agencies require that an appeal be filed within ten to fourteen days after the notice of decision was mailed.  The appeal should include a written statement of the findings or conclusions being appealed and the relief sought.  Many agencies require a filing fee; some agencies allow for a petition with a minimum number of signatures of residents (or residents within some distance of the subject property) in lieu of a fee.  Another practice is to require filing in person (either by an applicant or representative) to eliminate disputes about when the appeal was mailed or received. 
· Governing Body’s Own Motion.  Many agencies also allow the governing body, under its own motion, to review a lower decision.  In implementing such a procedure, care should be given not to create the appearance that the governing body is prejudging the matter by assuming jurisdiction over the decision of a subordinate body.

· Scope. Any action, failure to take action, or determination of meaning or applicability of a regulation or policy can be appealed, including decisions on entitlements, determinations of completeness, determinations of state law compliance,
 and decisions to certify or exempt a project under CEQA.  Alternatively, appeals can be limited to key decisions along the process, to avoid a result where every small determination may be appealed.  

· Effect of Filing.  Usually, filing stays (delays) the action until a final decision on the appeal is made. 

· Withdrawal of Appeals.  Withdrawal of an appeal can be allowed.  More intricate processes can also be drawn to include whether all appellants must withdraw a multi-appellant appeal, or in the case of an appeal supported by a petition, whether every signatory must sign the withdrawal.  Once an appeal is filed, other potential appellants often do not file separate appeals, particularly if there is a filing fee.  If the original appeal is withdrawn after the deadline for filing, those who did not file separately may feel like the have been denied the right to air their concerns.  Clear rules governing withdrawal puts everyone on notice.    

· Notice and Hearing.  Notice should include the name of the applicant, the parcel affected, time and place of the hearing, and a description of the decision being appealed.  Typically, notice is given at least 10 days prior to the hearing. Some appeals are closed to all but the applicant, the appellant (if different) and a staff representative.  Usually oral presentations are involved, though some agencies allow for written arguments.  Many agencies transcribe the procedure. At a minimum, it’s a good practice to videotape the procedure.

· Level of Deference.  Many appeal procedures allow for “de novo” review, meaning that the appeals body can review the case without giving weight to the original decision.  However, processes can be designed to give weight to certain decision-makers who have special expertise (for example, historic preservation boards). 
· Consideration and New Evidence. Unless the appeal is heard de novo, most procedures limit the extent to which new evidence can be produced, thereby assuring that the appeal is based upon the original application, plans, and materials submitted by the applicant. However, many agencies allow the applicant some flexibility if it will help resolve the dispute.  To the extent that new evidence will be involved, it should be submitted well in advance of the hearing, and the appeal body may elect to refer the matter back to the original decision-maker.

· Vote Requirement.  A good practice is to spell out the number of votes required to reverse the underlying decision.  A typical requirement is a majority vote of either those present or the entire body.  Any other vote would then constitute a denial of the appeal. If the review authority fails to act upon an appeal (for example, due to a deadlock), the decision from which the appeal was taken is generally deemed affirmed.

· Form of Decision.  Typically, the appeals body can grant the appeal, grant the appeal with modifications or conditions, or deny the appeal.  Some agencies allow the issue to be remanded back to the original decision-maker to consider particular issues.  

· Findings.  The procedure should require that findings that support the decision be adopted in writing, including specific findings for new conditions or modifications imposed. Many agencies provide that the findings of the lower decision-maker can be adopted by reference. 

· Effect of Appeal.  Many provisions also indicate that the decision on an appeal vacates (voids) the previous decision from which the appeal was taken.  The decision becomes effective upon issuing the final decision or any other date set by procedure. 

A well-designed appeals process allows the agency to closely examine the actions that are likely to be challenged and gain new information.  This will do one of two things.  If the information strengthens the claims made by the person or group filing the appeal, the appellate body can make a better decision.  In the alternative, a good procedure allows the agency to get more information on the record that will support its decision once the action is challenged in court, making it more likely that the court will find in favor of the agency in the ensuing litigation.

	Practice Tip

Appeal procedures are one of those things that can be on the books for a long time without a second thought until a conflict arises that puts them to the test. There is no way to foolproof appeals procedures for every contingency.  However, a good practice is to periodically review them to with an eye toward closing loopholes, increasing efficiency, and assuring fairness.


� See, for example, Dublin, Cal., Code §§ 8.132.010 and following, Pasadena, Cal., Code §§ 17.72.010 and following, Santa Barbara, Cal., Code §§ 1.30.010 and following.


� League of California Cities, Model Guidelines For Avoiding Unconstitutional Commingling of Functions In Adversarial Proceedings (2004); Breakzone Billiards v. City of Torrance, 81 Cal. App. 4th 1205 (2000); Cohan v. City of Thousand Oaks, 30 Cal. App. 4th 547 (1994).


� Cal. Gov't Code § 65943.
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