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7.  MAKING WELL-REASONED, UNBIASED DECISIONS
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Making the Decision
Well-prepared and engaged decision-makers are not only practicing good public service (and hence politics), but also good risk management.  Public hearings provide the applicant and concerned community members an opportunity to offer their thoughts on a proposed project.  The applicant receives a fair hearing and a chance to rebut any evidence offered in opposition.
First and foremost, the decision-maker’s job is to apply the agency’s land use policies to the project in a way that best serves the community’s interests.  This can involve dealing with tensions between the desire to “do right” by individual project applicants and being consistent with the general plan, which is likely the result of extensive thinking and public input about what land use policies make the most sense.

Another goal is to have all decision-makers respectfully hear and carefully consider the participants’ perspectives, irrespective of whether decision-makers ultimately agree with it.  Hearings that appear to be just “going through the motions” of soliciting either the project proponent’s or concerned community members’ input will understandably anger participants, who will be more likely to sue if they feel their views have been given short shrift.

Decision-maker Preparation

The process of applying policies to a specific application can be highly complex and technical.  Decision-makers who have thoroughly reviewed their agenda packets and have prepared for the hearing are most likely to make the wisest decisions and inspire confidence in the process.  They are also most likely to engage in decision-making that withstands judicial review.  

Decision-makers will likely have two kinds of questions as they review the agenda materials.  The first are clarifying questions that can be asked in advance of the hearing to avoid unnecessarily slowing the meeting down.  Staff generally welcomes the opportunity to answer questions and provide additional background information before the meeting.  

The other kind of question relates to evaluating information that may be an important factor in the final decision.  This kind of question is generally posed at the hearing so that the applicant, the public and all decision-makers can hear the answer.  Staff generally welcomes knowing key decision-maker concerns in advance in order to assure that the critical issues are well researched before the hearing.  This also provides staff with the opportunity to alert the decision-maker to any legal issues that might be implicated by a certain line of questioning. 

Addressing Bias and Conflicts of Interest

Hearings should be conducted by a reasonably impartial decision-maker.
  Suspicion of bias undermines confidence in the agency's ability to treat applicants fairly.  Bias and conflict of interest can also result in a court invalidating an agency decision.
  An elected official has a fiduciary duty to exercise the powers of office for the benefit of the public and is not permitted to use those powers for private interest.
  
	The conflict of interest prohibitions involve a complex analysis of issues, which is explained in more detail in the Institute for Local Government's publication, A Local Official's Reference on Ethics Laws, available at www.ca-ilg.org/trust.  


California’s Ethics laws largely determine when public officials must disqualify themselves from participating in decisions.  Common law (judge-made) and some constitutional principles require a public official to exercise his or her powers free from personal bias—including biases that have nothing to do with financial gain or losses.  Examples of problem areas include:
 

· Personal Interest in the Decision’s Outcome.  No public official may make, participate in making, or attempt to influence a governmental decision if it is reasonably foreseeable that the decision could have a “material financial effect” on that official or any of his or her financial interests.
  For example, an appellate court held that a hearing officer selected and paid by an agency on a case-by-case basis had an improper financial interest because her income from future adjudicative work depended entirely on the agency's satisfaction with her decisions.
  
· Proximity to Personal Property.  Decision-makers must not participate in hearings if they own property within 500 feet of the boundaries or proposed boundaries of the property that is the subject of discussion.
 

· Personal Bias.  Strong animosity toward a permit applicant based on the conduct that occurred outside the hearing is an example of personal bias.  Conversely, strong personal loyalty could bias an official as well.

· Campaign Contributions.  Local officials must disqualify themselves from participating in proceedings regarding licenses, permits and other entitlements for use if the official has received campaign contributions of more than $250 (money or in kind) during the previous twelve months from any party or participant.
 

	Conflicts Associated With Property Ownership

	State laws designate when property ownership may rise to the level of a conflict of interest.  Having a clear sense of where one’s property interests are and how matters coming before your agency may affect them is critical.

· Who Owns It?  Officials can be affected by property owned personally or by their immediate family, including a spouse, domestic partner, or dependent children.
  Also be alert to any properties owned by any business entity or trust in which the official or the official’s immediate family own a ten percent interest or more.
  

· Value Threshold.  If the interest (or family interest) in the property is $2,000 or more in fair market value, then the conflict of interest rules apply.
  

· Type of Interest.  Be concerned about any leasehold, beneficial or ownership interest or an option to acquire such an interest.  Month-to-month tenancies are not considered an interest in real property for the conflict of interest rules.
  However, because of the broader common law bias rules, it may be wise to also identify any properties an official rents.
 

Once an official has identified which properties meet these criteria, the best practice is to check with agency staff.  A number of agencies prepare maps that show the locations of all owned and rented property by those in your jurisdiction covered by the disqualification rules.  Another useful practice is to do the reverse: draw a 500-foot radius around any projects before the agency so that decision-makers can compare the two maps to determine whether there is any overlap.  


Failing to properly disqualify oneself may void the decision.
  An administrative decision tainted by bias will be set aside in favor of new proceedings free of influence of the biased decision-maker.
  Damages, costs and attorneys fees may also be available.

This does not mean that decision-makers cannot hold opinions related to the decision under consideration.  Decision-makers are not precluded from holding opinions, philosophies, or strong feelings about issues or specific projects.
 But a preconceived and unalterable view of the outcome without regard to the evidence precludes participation.
  For example, a court of appeal overturned a planning commission’s decision after concluding that a commissioner’s authorship of an article hostile to the project pending before the commission gave rise to an unacceptable probability of bias against the project.  Thus, the commissioner should have disqualified himself from participating in the decision.
  

Decision-makers who have spoken out for or against a specific project should consult with agency counsel to see if rules of common law bias require disqualification.  However, general predispositions—such as being generally concerned about the environment—are not enough to make disqualification necessary. 

Finally, courts do not generally inquire into the motives of individual members of a legislative body without evidence of an unconstitutional motivation, like racial discrimination.
 The motives of the legislative body as a whole may be considered, however, in determining whether a land use law is discriminatory.

	Be Alert for Stricter Local Requirements.  Local agencies may enact conflict of interest laws that are stricter than state requirements.  Contact your agency attorney to determine if your agency has enacted stricter laws.


ESTABLISH CODES OF CONDUCT AND PROCEDURE

How the meeting is run also affects the perception of fairness.  Public hearings are serious proceedings where decisions are made that affect valuable property rights and community character. Given the financial and emotional stakes involved, all participants – officials and public alike – must treat each other with the utmost sincerity, courtesy, dignity and respect.  

Disorderly meetings create confusion and resentment.  Indeed, sometimes the public hearing evolves into an adversarial process.  But the local agency role is to evaluate the project or proposed legislation, not necessarily to oppose or support it.  While staff recommendations often depart from the vision of the applicant in some way, the overarching process goal should be to examine facts, gather input, and resolve potential conflicts in a way that best meets the objectives of the general plan.

Most meetings follow Robert’s Rules of Order.  However, more specific guidelines or codes of conduct can also help assure that meetings are free of rude behavior or insulting comments.  Such policies vary among agencies, but often include the following elements:

· General Decorum.  It is always inappropriate for anyone to ridicule, disparage, threaten or in any other way demean any other participant or reference their personality.  Testimony and information presented should address the specific project or policy that is under consideration.
· Rules for Speaking.  Time for applicants, staff, and opponents to speak should be clearly designated and respected.  Time should also be set aside for the decision-making body to discuss issues and make motions without interruption. 
· Timely Submittals.  Last minute revisions in key documents, like the staff report, cause confusion.  They also place the public in an awkward position of having to quickly review the changes at the hearing, leaving less time to formulate comments.   Encourage applicants and members of the public to submit information early so that everyone involved will have an opportunity to review it.  
· Decision-Maker Engagement.  Members of the decision-making body should remain engaged in the process and actively listen to testimony.  They should not have conversations among themselves, leave their seats, or otherwise take actions that telegraph disinterest in the proceedings.  In one case, a court overturned a decision because council members were talking on cell phones and moving around during an applicant’s testimony.  The court ruled that the lack attentiveness suggested that the council could not have made a reasoned decision.
  
· Other Distractions.  Cell phones and other electronic devices should always be turned off.
Codes of conduct should apply to everyone involved in the meeting, including the public, applicant, staff, and decision-makers.  It is usually the responsibility of the presiding officer to enforce this policy.  
	Other Strategies for Good Meetings (And Reduced Risk)

	These methods will often provide those who participate in the meeting with the confidence that the process was fair and their points were considered:

· Training in Robert’s Rules of Order.  It’s important that the rules for the meeting be applied with certainty.  When those in charge do not know the rules, it’s easy for participants to ridicule the entire process, including the final decision.

· Background Information.  Local governance is complex.  Participants may not understand the context of the decision being made.  Effective education and communication programs will help everyone better understand the review process. For example, a group opposed to a rezone for an affordable housing project may not understand that the agency is acting to meet a state-imposed fair share housing requirement.
  Background information that explains such processes will provide participants with greater perspective.

· Speaking Tips for Public Participants.  Provide participants with tip sheets about how to best make their points in a limited time period.  Encourage them to introduce themselves and their relationship to the proposal and focus on one or two points.  To reduce repetitive testimony, suggest that they coordinate their comments with other like-minded participants.

· For Legislative Decisions, Consider Non-Traditional Formats.  Quasi-judicial processes should be run more like a court hearing.  But legislative hearings have more flexibility to consider alternative means of public participation.  For more information, see Getting the Most Out of Public Hearings: Ideas to Improve Public Involvement (www.ca-ilg.org/publichearing).


Responding to New Information
The hearing itself is a dynamic process.  New and significant information may be presented that raises additional questions that staff or the applicants are not prepared to answer.  Alternatively, the decision-maker may decide to deviate from the approach being recommended by staff.  To the extent that it’s relevant to the final decision, this new information will need to be reflected in the agency’s findings.
If the timeline for acting on the project permits, one way to respond to new information is to continue the hearing so that participants can either research an issue further or prepare additional documents that will ultimately support the decision and provide a solid basis for judicial review.  Another option is for decision-makers to make a tentative decision only, and postpone the adoption of formal findings, conditions and conclusions to the next meeting.  The continuance will allow the staff sufficient time to prepare formal findings that will support the decision, and, if necessary, incorporate any new evidence.  
	CONSIDERING THE TESTIMONY OF VOCAL GROUPS

	Sometimes, it becomes difficult to make the “right” decision when there is stiff opposition in the community.  Typical scenarios include people who believe that a project might affect the character of their neighborhood or harm the environment.  This problem becomes particularly difficult for decision-makers when vocal groups show up at a hearing to protest a project or action.   

The question for decision-makers is how should they weigh such opposition?  Certainly opponents’ views should be heard and considered.  But consideration should also be given to whether the views of those testifying represent the opinion of the community as a whole. Indeed, the people who did not show up for the hearing may also have views—it’s less common for people who support a project to come out in large numbers.  If the proposal affects hundreds or thousands of residents and fifty show up at the hearing, it could be fair to say that the fifty may not represent the affected majority.  

On the other hand, the decision-makers must also consider why the particular individuals appeared at all.  It might be that their properties or lives will be the most affected by the decision.  In other words, consideration of the vocal group’s testimony should be made in the context of the entire community.

There is often no “right” answer in these situations.  But it is often helpful for the decision-maker to explain why a particular course of action was taken, especially when the basis for the decision is linked to values that most people share.  There will always be a few who will remain upset and may even sue.  The very nature of public decision-making means that you cannot please all the people all of the time.  However, making those decisions in a way that respects alternative viewpoints can go a long way toward maintaining civility and minimizing the inclination to seek redress in court.


MAKING THE DECISION
Ideally, land use decisions should be based on objective criteria applied consistently across all projects.  In practice this is difficult to achieve.  On one hand, decision-making standards should be flexible enough to address the unique characteristics of each development, such as location, use, parcel size, and neighborhood character.  On the other hand, decisions should also remain consistent enough to establish a degree of certainty and predictability for the community. 

To achieve consistency, agencies are well advised to focus on well-defined principles, set priorities when principles conflict, and offer clear explanations when exceptions are made.  After all the evidence is in, it’s ultimately up to the decision-maker to make a decision.  Usually, there are three options: approve the proposal, deny or reject the proposal, or modify or place conditions on the proposal. Regardless of the ultimate action taken, decision-makers should be ready to explain how they reached the decision in light of the applicable criteria, whether it be the general plan, zoning ordinance or state statute.  

Once made, the decision-making body issues a written decision that describes some or all of the following elements, depending on the decision and agency practice:
1.  The actual decision, including any conditions imposed on or modifications to the proposal

2.  The standards applied to the decision

3.  Findings of facts upon which the decision was based and the conclusions derived from those facts

4.  A statement explaining the process to appeal

Again, this is a point where local agency processes can vary.  However, the general goal is that each applicant and the public should know whether a project or ordinance has been approved or denied and the reasons for that action.  In the specific case of a denial of a specific project, the final decision should also explain the extent to which changes could bring the project within agency parameters.  

	Discrimination Is Illegal

Note that discrimination based on the race, sex, color, religion, ethnicity, national origin, ancestry, familial status, disability or age of the intended occupants of a housing project is unlawful under federal and California law.
  Discrimination based on the occupants’ status as low-, moderate- or middle-income is also unlawful.
  Local agencies must make one or more specified findings when disapproving affordable housing developments or imposing conditions that make the project infeasible.
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