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6.  Processing Applications
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Fairness and open communication are key ingredients for an effective permit processing system for quasi-judicial decisions.  However, the evaluation process should also be designed in a way that provides the agency the opportunity to fully review the substance of the application in light of overarching general plan objectives. 
Good evaluation procedures also reduce litigation and foster community confidence by assuring consistency and predictability. A large part of avoiding litigation is managing applicants' expectations.  If applicants know what to expect and agencies follow through on their commitments, the potential for conflict is greatly reduced.  

The Permit Streamlining Act

The Permit Streamlining Act requires local agencies to make decisions on “development projects,”—or most quasi-judicial land use decisions—within specified time limits.  Legislative decisions, like general plan amendments, zoning ordinances, and development agreements, are not subject to the Act.  Failure to act within applicable time limits could result in the project being “deemed approved,” which is effectively an automatic approval of the project.
  
The Act imposes several standards for decision-making:

Detailed List of Submittal Requirements.  Local agencies must maintain a detailed list of application requirements, which cannot be changed after an application is submitted.
  The list must indicate the criteria that will be applied in determining whether an application is complete and the time limits for review and approval of applications
 and should be readily available in the planning office (or website).  After the application is accepted, the agency cannot require the applicant to provide new information, but may ask the applicant to clarify or supplement the information provided in the application.
  

	Application Checklist

	· Signatures.  If different, both the applicant and the owner should sign the application.  If an agent is signing on behalf of another, proof of authority should also be submitted.

· Contact Information.  The contact information, including phone and e-mail, of the applicant or person who is accountable for the project.

· Property Description.  A description of the property, its address, and parcel number. 

· Description of Activities.  A detailed description of the proposed uses of the project.

· Policy and Regulations.  A description of the planning policies and regulatory provisions that the applicant is relying on.

· Vicinity Map.  Show the general location of the project in relation to the neighborhood.

· Existing Facilities Map.  Designate all existing buildings, roads, walls, landscaping, signs, utilities, and easements on the property.

· Grading Plan Show the proposed topography at appropriate contour intervals.


	· Site Plan.  A bird’s eye view of the proposed project.  The plan is drawn to scale and should be large enough for items to be discernable.

· Architectural Elevations.  Drawings of all sides of all proposed structures on the site.  Elevations should be shown unobstructed by proposed landscaping materials to see how they will look as constructed.  (For complex projects, cross-sections of the site or buildings or renderings may also be required).

· Environmental Questionnaire.  The environmental questionnaire provides site-specific information.

· Proof of Adequate Financing. For large-scale projects that require infrastructure, the local agency may want assurance of financial commitments to ensure that all conditions are met. 

· Calculation and Payment of Fees.  Make this a prerequisite for deeming the application complete.

· Other Information. The project may trigger a need for additional information, like a traffic report, biological study (endangered species), water availability report, phasing plan, landscape plan, lighting plan, or sign plan.


· Time Limit to Accept Application.  Staff must determine whether the application is complete (meaning it includes all the information required on the list) within 30 days.  If a decision is not made within this time, the application will be “deemed complete” and the agency must approve or deny the project on the basis of submitted information alone.  If application is not complete, the agency must detail the application’s deficiencies.
  Applicants may appeal an incomplete determination to the planning commission, governing body, or both, and the agency must issue a final decision on the appeal within 60 days.

· Initial Study: Level of Environmental Review.  Once the application is determined to be complete, the agency has an additional 30 days to determine what level of environmental review is required under the California Environmental Quality Act (CEQA).  The agency may determine whether the project is exempt, requires either a negative declaration, or requires a full environmental impact report (EIR).
  

	What Happens When the Applicant Amends the Application

	In some cases, the applicant will try to amend the project after it’s submitted.  Thus, the agency’s application requirements should specify that once an application is accepted as complete, changes that will increase the number of units, add uses that were not previously listed, substantially change the site plan, or make other changes that trigger the need for additional discretionary approvals (e.g. landmarks review) will require submission of a new application and restarting the review “clock.”


· CEQA Timelines.  CEQA has its own timelines for making environmental determinations.  For example, local agencies have a year to complete and certify an EIR.
   Unlike the Permit Streamlining Act, however, these CEQA timelines are “directory,” not “mandatory,” meaning that a project is not “deemed approved” if the CEQA timeline is not met. Instead, the applicant’s remedy is to sue to enforce the CEQA time limits.
  

· After Environmental Review: Time Limits for Final Decision.  After the environmental review is complete, the requirements of the Permit Streamlining Act again control.  The agency must make a final decision within a specified time, depending on the level of environmental review.  Action must be taken within 180 days from the certification of an environmental impact report (or 90 days for certain affordable housing projects) or 60 days from the adoption of a negative declaration or determination that the project is exempt.
  Failure to act within these time periods means that the application will be “deemed approved.”
· Consolidating Decision-Making.  In many cases, local agencies bring the project approval to the decision-maker at the same time that environmental review is certified, therefore allowing the decision-maker to make a decision about the entire project.  When this happens, there is generally no problem in complying with the requirements of the Permit Streamlining Act, which require the agency to make a decision within specific time periods after the environmental review process is complete. 
· Failure to Act Within Time Limits.  Failure to act within the Permit Streamlining Act’s time limits means that the application will be “deemed approved.” Automatic approval hinges, however, on compliance with the notice and hearing requirements associated with the proposed action.
  If the agency fails to provide notice, the applicant may either directly provide public notice or sue to compel the agency to act. 

· Disapprovals.  If the application is disapproved, the agency must specify reasons for disapproval.  An agency may not disapprove an application solely to comply with the time limits.
  

· Extensions.  The Act allows that time limits may be extended once, by mutual agreement, for no more than 90 days.
  In addition, if there has been an extension under CEQA to complete and certify the EIR, the final decision on the project must be reached within 90 days of the certification.
 

Periodically review application requirements to ensure that they reflect current demographic needs and development practices.  Redundant, ineffective or outdated requirements should be eliminated.  Agencies should also ensure that all approval requirements are put in writing. 

	Tips for  A Successful Application

	Layout Note:  Instead of using typical text box format, can we make this look like a screenshot of a tip sheet or actual document that might be handed out at a planning counter?
· Take advantage of the optional pre-application meeting. 

· Read all application requirements carefully; be sure your submittals are correct and complete. 

· Make sure you submit proof of water and sewer availability (“will serve” letters). 

· Read the applicable policies and zoning requirements for your project. Be sure your project description conforms to these legal standards. 

· Read the County’s Standard Conditions and Mitigation Measures, and ensure your project description includes any applicable mitigation measures. 

· Write a detailed project description. 

· Quickly respond to your planner's requests for information; ask for clarification if you do not understand a request. 

· Review the draft environmental document for your project carefully, and discuss any concerns with your planner or the planner’s supervisor. 

· Review Conditions of Approval from all departments carefully. You will be required to strictly adhere to these conditions. If you do not think you will be able to comply, or if there is anything you do not understand, ask your planner. 

· Once your project is approved, comply fully with all conditions, plans, and codes.
Caption: Tip sheets can help applicants avoid common pitfalls of local requirements. 

Adapted from the applicant tip sheet “What You Can Do to Save Time and Money” 

prepared by the Santa Barbara County Community Planning Department.


Benefits (and Risks) of Initial Concept Meetings

The requirements of the Permit Streamlining Act can sometimes discourage the kind of dialogue between the agency and applicant that keeps disagreements out of court. As a result, many agencies offer applicants the option to participate in informal pre-application meetings.  Early consultation can reduce frustration and delay by helping applicants submit a complete application on the first try. 

These meetings also help applicants understand what decision-makers will accept and thus minimize the risk of denial.  Typically, discussions center on the nature and scope of the project, the steps required in the process, an approximate time frame in which the project can be completed, and an approximation of the fees that will be charged.  Typically this process is voluntary, though some agencies encourage pre-application meetings for complex projects, like a shopping center. In no case, however, should a formal approval of sketch plans—even by staff—be required. Local agencies should bear in mind that mandatory pre-application review might be considered part of the development approval process.

	Practice Tip

	Codifying provisions for pre-application review is a good way to clarify the voluntary and non-binding nature of this process.  The code should make clear that the process is voluntary on the part of the applicants and that accepting an application for preliminary review does not mean that the application is deemed complete for other permits and entitlements.


Pre-application meetings also have risks.  A warm reception may give the applicant a false sense of security—particularly if a decision-maker (as opposed to staff) was present.  Disappointment will follow if agency decision-makers reject the proposal, leaving the agency open to the argument that reliance on staff's assurances cost the applicant time and money.  
Thus, it is important to emphasize the nonbinding nature of the preliminary session.  The applicant should be advised that the expressions of decision-makers are opinions, and that they may change their mind upon reviewing the complete application.  One practice is to have the applicant sign a form acknowledging that comments are for guidance only and that the final decision rests with the planning commission and city council or board of supervisors.  The signed form may be useful later if the applicant claims reliance on the outcome of a preliminary review. 
Also, agencies should have procedures for preserving information and incorporating it into the record.  Given that the project is not submitted in final form, and that the process is entirely voluntary, there is some argument that the information gathered during such procedures should be omitted from the record.  The more cautious approach is to assume that a court would review all information as part of the record.

	Avoid Making Promises

	No one involved in the application review process should make representations or promises about what they think the agency’s decision will be in regard to a particular land use matter.  Avoid comments that suggest that a particular decision is likely.


Design Review and Other Concurrent Processes

The most basic application review process involves one public hearing before a zoning administrator or a planning commission.  Several local agencies, however, employ more expanded processes that involve more than one board or commission, such as a design review board or historic preservation committee.  

The problem posed by multiple processes is that they should be designed so the agency can be assured of reaching a final decision within the time limits of the Permit Streamlining Act.  Problems arise when different boards are empowered to deny a project for not meeting a set of standards.  If a project denial is appealed, the agency must hear the appeal.  If the decision is overturned, there may be little or no time to continue processing the application within the Act’s time limits.

The alternative is to design concurrent sessions where multiple reviews occur.  (See Sample Land Use Application Review Process, page X.)  Under this method, advisory boards are only empowered to make recommendations to the main decision-maker (usually the planning commission).  Under this method, the recommendation would not be subject to appeal where the agency specified in its procedures (see Chapter 7) that only specific actions or decisions may be appealed. 

Of course, more time may be available to the extent that the project requires full environmental review (and thus an EIR).  Under these circumstances, additional procedures like design review may occur concurrently.  Indeed, in one case, a court found that the design review process adequately mitigated the aesthetic impacts of a project so that the project did not require an environmental impact report.
 

Environmental Considerations

Lawsuits filed under CEQA are perhaps the most frequent challenge to land use decision-making.   The best risk management strategy the agency can employ to avoid such litigation is to train staff and, when necessary, hire knowledgeable consultants to help assure that the agency complies with CEQA.  A full analysis of all the risks associated with CEQA and land use decision-making is beyond the scope of this publication.  

However, here are some general practices to follow to help avoid the most common CEQA pitfalls:
· Mitigated Negative Declarations.  Although the initial study may identify significant adverse effects, a full EIR can be avoided if the applicant agrees to reduce or eliminate the adverse effects.  However, if there is a “fair argument” that the project, even as modified, may have a significant effect on the environment, the lead agency must prepare an EIR.  If there is doubt, the safest route is to require an EIR.

	Practice Tip:  After completing an initial study, the local agency should notify the applicant in writing of any changes to the project that the agency proposes to mitigate potentially significant environmental impacts.  The letter should specify a deadline for the applicant to accept the proposed measures.  If the applicant and the agency cannot reach agreement on mitigation measures, the agency must either prepare an EIR or deny the project.


· Project Objectives.  The objectives statement should be consistent with other statements in the EIR regarding goals of the project.  A well-written statement will help develop a reasonable range of alternatives
 to evaluate in the EIR and will assist in the preparation of findings. Without a well-articulated project statement, the remainder of the analysis may lack direction and make it hard to defend an agency’s rejection of certain alternatives.

· Alternatives.  Alternatives should be drafted that avoid one or more specific impacts.
  Many EIRs contain standard alternatives, such as “no alternative” (required) or “reduced density.”  However, the alternatives section should explain why each alternative was selected, how it avoids certain impacts, and why it was rejected.

· Complete CEQA Findings. Findings should explain how the agency has resolved each issue raised during the proceedings, explain what impacts are significant, what mitigation measures are feasible, why other alternatives were rejected, and why the project’s benefits outweigh its consequences (see Chapter 8).

· Environmental Determination Appeals.  Any decision by staff, a planning commission, or any other non-elected body that a project is not subject to environmental review, or to certify an EIR or approve a negative declaration, is subject to appeal to the city council or board of supervisors.  State law doesn’t specify a deadline for considering such appeals and doesn’t indicate whether the legislative body needs to resolve the appeal in a proceeding that is separate from the any appeal on the project itself.  The local ordinance should specify how the jurisdiction handles such appeals.

Finally, when the likelihood of litigation is high, and the agency (or the applicant) intends to retain outside counsel, the better approach is to bring counsel into the process before any claim is filed.  Litigation counsel can help spot weaknesses and strengthen the EIR to assure that it can withstand judicial review.  Given that litigation counsel will have to review the report and the record anyway, having them participate earlier in the process may not cost that much more and may make the actual cost of litigating the case much less.




	CEQA Training

	The appropriate use of CEQA is one of the most frequently litigated issues in California.  Staff and decision-makers should be encouraged to attend training seminars.  Many consultants offer one-day trainings, and others are offered through universities, such as the UCLA or UC Davis Extension or other professional and continuing education programs.  Other organizations, such as the League of California Cities, California Chapter of the American Planning Association, and the Urban Land Institute offer special trainings or incorporate sessions into annual meetings and conferences.  


Conditions of Approval

Most local agencies have a set of standard conditions that are imposed on most, if not all, projects. Many agencies have several sets of standard conditions that apply to different types of projects.  These conditions assure that the project will meet a set of criteria for fees, public improvements, lot designations, mitigation measures, and similar requirements.  They also may address the nature of the relationship between the agency and the applicant.  For example, it’s common for agencies to require the applicant to post financial securities (see sidebar) or indemnify and defend the local agency should litigation arise.
  

A good practice is to periodically review and update any standard conditions to make sure they reflect current agency policies. To maximize the likelihood that such conditions can do the job that they were intended to do, all conditions should be specific and clearly worded.  If the conditions are extensive, it also can be helpful to group related conditions under sub-headings to make the document easier to understand.

Many projects also include special conditions of approval, which address the same general issues as the standard conditions but are drafted to meet unique circumstances associated with the project.  Special conditions raise at least two issues that staff should be aware of.  First, staff should compare the special conditions with the standard conditions of approval to assure that they do not conflict (it can become routine to attach the standard conditions to the application without detailed review). To the extent that they do conflict, one or both of the conflicting provisions should be amended.

Second, staff should assure that any project specific, conditional approval is logically related and proportional to the impact of the development.  The Takings Clauses of the United States and California Constitutions require dedications of property (and imposition of fees) that are imposed individually (as opposed to by a broader legislative act) to meet this standard.  

	Using Financial Securities to Assure Compliance

	Mechanism
	Description
	Advantages
	Disadvantages

	Proof of Financing
	Applicant submits proof of financing or financing plan as part of application
	· Applicant more likely to present feasible project from the start

· Easy to implement

· Spots trouble projects early
	· Some may not be able to access adequate credit until entitlements issue

	Concurrency
	Agency leverages its issuance of final permit or certificate of occupancy upon compliance with permit conditions
	· Applicant has incentive to complete project

· No cost to agency

· May be phased as development is phased
	· Small administrative and tracking cost

	Performance Bonds
	General security payable to agency if performance measures are not met
	· Generally known and accepted in industry

· Assures means to complete project
	· Bond companies can be slow to pay

· Agency must still complete improvements

	Letter of Credit
	Agency gains access to applicant’s credit if specific conditions are not met
	· Agency usually has quicker access than bonds

· Assures means to complete project
	· Agency must establish that conditions are present to access funds

· Agency must still complete improvements

	Joint Bank Account
	Agency is named on joint account and may access account as needed.  Can be designed so that only agency has access
	· Agency has quick access to cash and may access cash on its own determination

· Assures means to complete project
	· Agency has to monitor to assure sufficient balance is maintained

· Often difficult for applicant to front cash

· Agency must still complete requirements

	Many local agencies require one or more of these affirmative guarantees on the applicant’s financial obligation to construct infrastructure or otherwise comply with the conditions imposed on the project. 




Other USER FRIENDLY POLICIES
Many scenarios leading to litigation can be avoided by adopting internal procedures that promote effective communication with applicants.  This is especially important when permit processing requires review by multiple departments or agencies.  Consolidation of internal procedures simplifies the permit issuance process and increases accessibility.
  Promoting consistency can avoid inferences of favoritism or political influence over development decisions, another potential source of litigation.
  Here are some common techniques and methods:
· General Information. Publications, brochures and guidelines could be available to explain the review process, and changes in fee structures, engineering requirements, zoning changes and other information could be posted.

· One-Stop Permitting.  Local agencies may benefit from creating a central point for issuing permits and collecting fees.  Large jurisdictions can establish multiple offices at convenient locations.  All permits could be initiated from these permit centers; allowing direct access to staff and eliminating needless backtracking to various offices.
  Ideally, a standardized application form for all permits would also be available.  

· Expedited Permit Issuance.  A single point of contact and appointed review coordinator can help coordinate reviews by multiple departments or agencies and work out discrepancies in the comments received from those agencies. To be successful, the coordinator must have the authority to make decisions when discrepancies arise.

· Regular Meetings of Staff Review Team.  To help assure greater consistency between departments and across projects, some localities have established a staff development review team made up of planners, traffic engineers, public safety and public works officials. This team meets regularly (perhaps every two weeks or once a month) to review development proposals. These are usually limited to staff only in order to allow for candid discussions. 

· Fast Tracking.  Small and noncontroversial projects or particularly desirable projects (such as affordable housing) can be "fast-tracked" as administrative approvals by granting the planning director authority to review and approve them.

· Permit Tracking.  Computer tracking systems are one of the most efficient means of improving organization, accountability and communication.  Tracking systems have the potential to give staff members working in separate permitting departments access to the same information, facilitating concurrent processing.  

· Limit Continuances.  Another approach to expedite permit review is to limit hearing continuances granted to applicants who are not forthcoming with clearly requested information necessary to move the process forward.
  One idea is to adopt a "three-strikes-and-you're-out" policy to encourage applicants to provide requested and complete project information necessary to expedite review.
· Timely Infrastructure Inspections.  Agencies should clearly specify the terms and conditions for accepting the improvements constructed and financed by the applicant, who must often post financial guarantees to ensure completion of the work.  Specify who conducts the inspections and in what time frame as well as the conditions for the subsequent full or partial release of the performance guarantees.
Finally, some agencies provide that preliminary approvals are valid only for a specific time period, typically a year.  If construction has not begun or final plans have not yet been submitted within the specified period, the preliminary approval is no longer valid.  However, the one-year time frame is increasingly out of step with the pace and complexity of most development projects.  A better approach is to base the initial life of the preliminary approval on a realistic time period that reflects the size and complexity of the project.  At a minimum, applicants should be able to apply for extensions for additional periods of at least one year. Applicants should not have to resubmit their entire project for approval.

	Customer Service

	Employees should be trained to see their role as facilitators—not adversaries—in the approval process.  The purpose of zoning is to ensure that local agencies get the kind of development they want.  Staff should be able to explain what kind of changes might be made to improve an application.  Attentive and helpful customer service helps to create trust and confidence among applicants.  Agencies should establish periodic meetings with builders and developers to generate input to improve permit services and gauge efforts to streamline procedures.

· Push approval authority downward.  Adjust categories of permits and projects to reduce the number applications that receive a higher level of review than necessary.

· Cross-training. Cross-training of staff reduces specialization and thus enhances staff understanding of how various development standards and issues relate to each other. It improves coordination and helps expedite the approval process. It also increases the number of employees who are able to staff the central permit information desk.  Counter staff should have the authority to sign off on permits or licenses that require little or no review.
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