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Simple file and record keeping is important to good decision-making.  It is also an essential element of managing the risk of land use litigation.  In most cases, courts usually do not review a decision to see if the agency made the “right” decision; instead, they review the record to determine whether there was enough evidence to support the decision.   

Thus, the ultimate objective for the administrative record is to assure that the evidence in which the decision-maker relied is recorded in a manner that will document how the decision was made.
 Courts are reluctant to uphold the agency’s decision without the entire record before them.
  When a land use decision is challenged, the agency must organize all the documents and materials relevant to the decision to form an administrative record. This includes all written documents, testimony, photographs, maps and any other submitted evidence available to the decision-maker that could have influenced the final decision. 

	Administrative Record Keeping: Risk Reduction Strategies

	· Staff Education.  Educate staff on the need to make an adequate administrative record to support the agency's decision. 

· Documentation.  Ensure that staff documents the benefits and impacts of the project in a written report.

· Staff Reports.  Reports, bill studies, investigations, and environmental documents considered by staff should be listed in the staff report and be available for public review. The most important of these items should be included in the agenda packet.

· Recordings.  Retain audio or videotapes of hearings until the time period for a challenge (statute of limitations) has run.

· Use Experts.  When appropriate, retain experts and consultants to develop evidence of the benefits and harms that would result from the project. Have the consultants testify at the hearing and place the consultants' written reports in the record. 

· Decision-maker Prep.  Prepare the decision-making body to ask questions at the public hearing that will yield evidence that can be used in the decision.


What Goes Into the Record

The administrative record includes any document that was part of the official decision-making process (see sidebar).  Administrative records vary considerably in size depending on the decision being made. Granting a permit for a convenience store based on a negative declaration will generate a smaller record than certifying an environmental impact report and approving a general plan amendment, zone change and subdivision map for 2,000 residential units.  Regardless of the size of the record, the agency should act with care to implement processes that will ensure that the record is complete and preserved. You never know when you might need a record.

Typically, the local agency will have systems in place to collect documents like staff memoranda, consultant reports, correspondence, and other broadly circulated documents.   In land use cases, photographs are also useful for court proceedings.  It is unlikely that the judge will be as familiar with the property as the decision-makers.  If there is a site visit, this should be documented with photographs, maps, and perhaps a video.  All evidence introduced at public hearings should also be copied and included for the record.  

	For the (Administrative) Record


	· Project applications

· Description of property or area at issue

· Relevant correspondence 

· Public comments

· All staff reports

· All admitted exhibits

· Any rejected exhibits in the agency’s possession

· Submitted written comments 

· Minutes and transcripts of hearings

· Consultant reports

· Written testimony

· The final decision and notice thereof to the applicant

	· Oral evidence given at a hearing

· Plats, maps, plans, drawings, photographs, deeds, and surveys

· Records of mailed and published notices and orders

· Environmental review documents

· Relevant portions of the general plan, specific plans, zoning ordinances, and other policies

· Any proposed decision by a hearing officer

· The final decision embodied in an ordinance, resolution or statement of decision

· Any other relevant information


A number of other considerations go into compiling the administrative record: 

· Getting All Evidence Presented at Hearings.  Computer presentations and other demonstrative evidence like maps and visuals are often omitted because they were not collected.  Some agencies require speakers to submit duplicates of all materials to the agency.  Another policy is to require that presenters provide reduced (8½ x 11 inch) duplicates of large-scale maps and other exhibits. If actual duplicates are not practical (as for physical models of a project, for example), a list of all materials submitted into the record should be maintained.

· Seemingly “Unconsidered” Information. The record should include all materials and other information presented to the decision-makers, even if some of the information did not play a role in the final decision.  For example, a study that was produced by a consultant but ignored by the decision-makers should remain in the record.  It is immaterial that the evidence was disputed or judged by the decision-makers to be of only marginal relevance. Reviewing courts are required to consider the entire record, not just those portions that the decision-maker deemed relevant.

· Materials Incorporated By Reference.  Do not overlook documents that were not physically presented to the decision-makers in connection with the challenged decision, but are referred to or incorporated by reference in staff reports, environmental documents and other materials.  

· Supporting CEQA Documentation.  Include all technical studies and reports, such as traffic studies, noise studies, biological surveys, or archaeological reports, that provide the foundation for the analyses and conclusions in the environmental impact report or negative declaration.  

· Relevant Planning and Zoning Documents.  The record should also include relevant portions of the general plan, municipal code, and other policy documents.  

· “Official” E-mail Correspondence.  A review should be undertaken of e-mail correspondence between staff members and consultants participating on the project. E-mail may be appropriate for inclusion in the administrative record. Other staff e-mails that only reflect personal views are generally not included (see below).

Finally, the content of the record may differ depending on the whether the decision is legislative or adjudicative.  Because courts generally defer to local legislative bodies on legislative issues, the record supporting such decisions need only demonstrate that the action was not unreasonable or arbitrary.
   Records supporting quasi-judicial decisions, however, will contain more detailed evidence about how the agency applied its policies to a specific parcel.  Here, the agency is acting more like a court, and the completeness of the record is more critical. The agency findings must be supported by “substantial evidence” within the administrative record.    

	Close Calls.  It's always better to err on the side of including a document in the record unless the agency counsel can articulate a specific reason for not including it.



What Does Not Go Into the Record
Almost as important as what goes into the record is what should be excluded. Numerous documents will be identified that seemingly do not belong in the record, like preliminary drafts of staff reports or internal memos that relate only to procedural matters such as the scheduling of staff meetings.  To be sure, local agencies should err on the side of putting documents into the record when in doubt.  But there are three important kinds of documents that should nevertheless generally be excluded:

· Attorney-Client Privileged Materials.  Communications between the agency and its attorneys are generally excluded from the record. Such documents should be marked "attorney-client privilege" and filed separately.
· Personal Notes and Reflections.  Personal notes (which may include e-mails)
 should be excluded to the extent that they reflect personal opinions.  Such notes may be removed in some instances if they have not been shared with interested parties or the decision-making body. However, circulated notes and memos belong in the record.  
· Early Staff Level Drafts. Earlier drafts of official documents, such as environmental documents, decisions or even the final decision itself, may also be excluded. The basis for this exclusion is the Public Records Act,
 which recognizes the need for public officials to be free to develop new theories and ideas.  If such documents were to be included in the record, staff is less likely to be creative and the public is less well served.

The mere fact that a document fits one of these three classifications is not enough, in itself, to exclude the document from the record.  The document must not have been circulated among those involved in the decision.  

Take for example, an early draft of an environmental impact report (EIR).  Sometimes, applicants prepare the earlier drafts for staff review before a final “draft EIR” is circulated.  Here, the earlier drafts, and any resulting markups, should be included in the record because they represent collaboration between the agency and the applicant.  However, if agency staff prepared the early draft, and it was not circulated outside of the agency, the document is more likely to be covered by the deliberative process privilege.

Obviously, what can and cannot be excluded from the record is not an exact science.  It is always wise to consult with the agency’s counsel when considering what should be excluded.   In addition, the administrative record should include a log or list of documents being withheld under privilege; keep internal drafts that are marked up. Finally, excluded documents should be retained in the agency’s files for later review and to assist in a final review of the record to ensure its completeness.  

	Create a Filing System that Separates Various Types of Documents

	A well-designed filing system will make compiling the record easier.  In addition to general files (such as correspondence, evidence, notices), create separate files for the types of documents likely to be excluded (attorney-client information and early drafts).  Staff should still comb through the general files for notes containing personal impressions, then consult with the agency’s attorney about the degree to which such items may be excluded.




Assembling the Record

The preparation of the administrative record is typically triggered by a formal request from a person or organization considering a challenge. There is generally no formal deadline for making this request.
  Once received, however, the agency must prepare the record and mail or deliver it within 190 days after the date of the request.
  For CEQA matters, the record must be prepared and certified within 60 days.
 The party challenging an agency decision is responsible for the cost of preparing the administrative record.
  Many local agencies require that the challenger pay the estimated cost before preparing the record and the actual cost before the record is certified.

It may become clear at a hearing that the decision likely will be the subject of a court challenge.  In these cases, agency staff, working with the clerk and agency counsel, may begin preparing the record before a request is made.  Indeed, this advance knowledge ensures that all the evidence necessary to support the decisions is included.  

If the agency's decision to approve a development project is challenged, the agency may allow the applicant to prepare the record.
  Similarly, petitioners in CEQA cases will often assert their right to prepare the record.
  Local agencies, however, should be cautious about this approach.  Such records may be organized in a manner calculated to influence the outcome of the case.  Moreover, the applicant probably has less access to some of the materials (such as items presented at a public hearing).  However, the record must still be certified by the agency, and the agency can refuse to certify an incomplete record or portions of a record that includes items not properly part of the record.  Such disputes sometimes result in motions to augment the record or strike a portion of the record offered by the petitioner.

A good starting pointing for organizing the record is to convene a meeting of all staff who played a role in presenting information to the decision-maker.  The focus of the meeting should be to outline the general chronology leading up to the agency decision, including the dates of each hearing or meeting before the decision-making body.  This process will assist all members of the group in understanding the types of evidence that must be included in the administrative record.  The agency’s attorney should be involved in determining what goes into the record and how it will be organized.

Development approvals are frequently granted in the form of concurrent agency approvals of a various land use entitlements or regulations.  For example, a large project may entail certification of an environmental impact report, approval of a general plan amendment, a zone change, and a tentative map approval.  Even if the applicant only challenges one of the actions (for example, a condition imposed on the tentative map), it may be better to include all documents associated with each action concurrently approved because of the overlapping relevance of the evidence.  In CEQA cases, all approvals must be treated as part of one project, and some attorneys recommended handling non-CEQA approvals the same way.

	Case Study: The Cost of a Poorly Organized Record

	A poorly organized record can increase the agency’s exposure to liability.  How can the court determine if a decision is reasonable or supported by substantial evidence if it cannot find the evidence on which the agency relied?  The consequences can be serious.  In one case, a court was presented with a record consisting of 14 volumes, most of which were "neither properly indexed nor coherently organized."
  Many documents were unlabeled; others incomplete; and some attachments could not be differentiated from the documents themselves.  The court could not locate the required findings, and as a result, reversed the judgment and ordered the trial court to direct the agency to set aside its approval of the project. The court admonished the agency: 

When practicing appellate law, there are at least three immutable rules: first, take great care to prepare a complete record; second, if it is not in the record, it did not happen; and third, when in doubt, refer back to rules one and two. In this case, the parties totally missed the appellate mark by failing to provide an adequate record for review.


Typically, it's best if the city attorney's office oversees preparation of the record with the assistance of those responsible for its various components. For example, in a challenge to a conditional use permit, the clerk would normally be responsible for collecting the public hearing notices and preparing the transcripts of the public hearing leading up to the conditional use permit decision, while the staff planner assigned to oversee the application would be responsible for collecting and organizing the staff reports, environmental documents, and all correspondence or other transmittals relating to the project.  

Hearing Audiotapes and Transcripts
Public hearings are usually crucial to the agency’s final decision, and it's important that they be recorded accurately.  Hearings are often sufficiently recorded on video or audiotape. But for important cases where litigation is likely, it may be wise to have a court reporter present because tape recordings and videos can malfunction and are difficult to transcribe.
  As difficult as it may be for a court reporter to attend a public hearing and transcribe the proceedings, it is considerably more difficult to transcribe from an audiotape, where staff, the legislative body, and members of the public speak without identifying themselves.  

If the meeting is videotaped, a copy should be provided to the transcriber, and staff should assist by identifying the key participants.  Once the draft is completed, the clerk, legal counsel and the relevant staff should review it to verify that each speaker is correctly identified in the transcript.  

Organizing the Administrative Record

The administrative record should be organized in a way that helps the court, the public, or any interested person pinpoint information. Thought should be given to what works best in each particular case.  Chronological organization is common and works well for the typical application process.  But the nature of the challenge may suggest a different organization. For example, if the adequacy of notice of the public hearing is at issue, the logical organization may be to combine all of the public notices, mailing lists and similar documents in the first volume of the record.  

The size of the record can vary from a mere handful of papers to 40 or more numbered volumes.  Customarily, the record is prepared on 8½ x 11-inch paper and organized into volumes that do not exceed 300 pages.  A judge is not likely to have the time to read the entire record.  Thus, the record should be organized so that evidence is easily located. An easy-to-use record is also likely to assist parties in citing to the record in their written arguments.

Some of the things that make the record easy for the court to review are easy to do:

· Table of Contents.  A table of contents should designate each document by title, date and, if applicable, author, as well as page number.  If there is more than one volume, the complete table of contents should precede the first volume of the record.  Each subsequent volume should provide either the complete table of contents or the portion of the table of contents relating to that volume.

· Index.  Index each document to show the date, short description, volume number, and the volume page number. This master index goes with Volume 1, but it is helpful to include it in each volume.

· Descriptive Titles.  Describe the documents in the index in a way that tells the court what they contain.  For example, a title like “Letter from Mr. Smith dated 6/30/05” does not help if Mr. Smith wrote several letters.  Instead, use more descriptive titles: “Letter from Mr. Smith dated 6/30/05 describing concerns that draft EIR did not address impacts on local hydrology.” 

· Tabs.  Tab each item identified in the appendix in addition to consecutively numbering the pages in the record.

The record should also be marked to permit quick review. The preferred method is to chronologically paginate the administrative record using a “Bates Stamp.” Litigants and the court prefer this method because it allows them to find information more easily.
  Typically, the agency will copy all of the documents in order to maintain the integrity of the original documents.

	Assembling the Administrative Record 

	· Put one person in charge.

· Bind and tab volumes for easy use. 

· All pages (if possible) should be 8½ x 11-inches (oversize maps and other documents can be folded and inserted in sleeves or pockets).

· Separate documents with numbered tabs. 

· Number sequentially through all volumes.

· Use a stamp to number pages in the lower right hand corner.

· Ensure that the record is well fastened and easy to handle.  

· A complete and accurate index is essential, whether chronological, topical or by categories.  

· Electronic records may be helpful in large, complex cases if the court is equipped to use them (some courts require electronic records in cases with voluminous records).  


Final Review and Certification
After the administrative record is fully assembled with the table of contents, the individual most familiar with the record should carefully review it to ensure its accuracy and completeness.  Upon determining its completeness and accuracy, the clerk should prepare and execute a certification, to be placed at the front of the first volume of the record.  A record that has not been certified can be objected to as hearsay.

Copies of the record should be made for each of the parties to the litigation, as well as the court.  Further, it is common in many jurisdictions to provide an additional, “courtesy” copy of the record—or at least the most relevant excerpts—to the court for the court’s convenience.
  

Some courts do not retain the administrative record.  Those courts that retain the record may damage or lose it.  Some judges and clerks write notes on the record.  Thus, it is a good idea to keep an extra, clean copy.  This is also useful to ensure that the court of appeal receives a copy of the record early.  Trial exhibits are not generally forwarded to the court of appeal until shortly before the hearing.  The appellate court will need the record to write its bench opinion.
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� See, e.g., Protect Our Water v. County of Merced, 110 Cal. App. 4th 362 (2003).  Hothem v. City and County of San Francisco, 186 Cal. App. 3d 702, 705 (1986);  Foster v. Civil Serv. Comm’n, 142 Cal. App. 3d 444, 453 (1983).
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� See Cal. Civ. Proc. Code §§ 1084-1097. Special procedures for CEQA cases are contained in Public Resources Code sections 21167-21168.5.  In a CEQA challenge, the distinction between legislative and adjudicative decisions is less significant because Public Resources Code sections 21168 and 21168.5 apply the substantial evidence test in both cases.  In the event a legislative action is challenged in an action under 42 U.S.C. section 1983, the court may still scrutinize the agency's record.


� County of Orange v. Superior Court, 113 Cal. App. 4th 1 (2003).


� Caution should be exercised as to what is put in e-mails because they can be discoverable public records.  A petitioner who discovers e-mails may use them to augment the record.


� Wilson v. Superior Court, 51 Cal. App. 4th 1136 (1996).


� See Times Mirror Co. v. Superior Court, 53 Cal. 3d 1325, 1342 (1991); Marylander v. Superior Court, 81 Cal. App. 4th 1119 (2000).
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� Cal. Civ. Proc. Code § 1094.6(c).


� Cal. Pub. Res. Code § 21167.6(b).


� Cal. Civ. Proc. Code § 1094.5(a).


� Gregory M. Kunert, Initiating Proceedings to Review, in CEB, California Administrative Mandamus § 10.14 (3d ed. 2004).


� Rochelle Browne, The Administrative Record, in CEB, California Administrative Mandamus § 4.8 (3d ed. 2004).


� See Cal. Pub. Res. Code § 21167.6(b)(2).


� Protect Our Water v. County of Merced, 110 Cal. App. 4th 362, 372 (2003).


� See Watts v. Civil Service Board, 59 Cal. App. 4th 939 (1997).


� Rochelle Browne, The Administrative Record, in CEB, California Administrative Mandamus § 4.9 (3d ed. 2004).


� Joel D. Kuperberg, The Administrative Record, League of California Cities 2003 Annual Conference, Joint City Attorneys/City Clerks Session (2003).


� Id.  In one case, a petitioner submitted his own uncertified record, which contained numerous errors.  In response, the local agency prepared, certified and filed its own record.  The agency persuaded the judge to use its record, which had some significant differences from the petitioner's record.


� Id.





© 2006 by the Institute for Local Government
PAGE  
2
Institute for Local Government

