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Most elements of the general plan are implemented through zoning ordinances. Ordinances are legislative acts because they establish policies that apply to a broad range of parcels or applicants.  Well-drafted legislation does what the local agency intends it to do—nothing more, nothing less.  Poorly drafted legislation, on the other hand, can be interpreted in unintended ways and increase the risk of litigation.  

DETERMINATION OF Authority
The first step in drafting an ordinance is making sure that the agency has the authority to legislate.  The authority to regulate land arises from the “police power” to protect the public’s health, safety and welfare.
  In California, this power is passed to cities and counties, which can make and enforce such laws to the extent that they do not conflict with the laws of the state.
 Courts have traditionally construed the police power to authorize local land use regulation.
  

The police power is also “elastic,” meaning that it is flexible enough to meet the changing conditions of society.
  Thus, actions that might not have been thought of as promoting the general welfare a century ago (like actions to improve air quality, perhaps) are within the purview of the general welfare today. Courts have found that a wide variety of local concerns legitimately fall within the general welfare, including growth management.
  
But there are limits to the police power.  One of the primary limits to this power is the caveat that local laws may not conflict with state law.  An example is the state “anti-NIMBY” law, which prohibits local agencies from denying affordable housing projects unless specific findings can be made.  A more complex example is the second unit or “granny flat” law, which requires local agencies to adopt processes to approve second unit applications ministerially, without discretionary review or a public hearing.
  Agencies that do not adopt such procedures must approve all second unit applications ministerially according to a set of state standards.  Conflicts with federal laws can also prevent local action.
	STATUTORY LIMITATIONS

The state has imposed many specific limitations on the exercise of 

local zoning power. The following are some examples.


	· Residential Zoning.  Sufficient land must be zoned for residential use based on how much land has been zoned for non-residential use and on future housing needs. A small exception applies to built-out communities.

· Second Units (“Granny Flats”). Qualifying second unit applications are not subject to discretionary review.

· Density Bonuses/Affordable Housing. Projects that include certain percentages of affordable units must be allowed to build at densities 10 to 35 percent greater than the maximum allowed under a zoning ordinance.

· Group Homes and Child Care Facilities. Day care facilities for six or fewer children licensed under the Community Care Facilities Act must be treated as single-family residences. In addition, residential facilities serving six or fewer persons must also be considered equivalent to conventional single-family uses. The law also requires cities and counties to treat large family day care centers as single-family homes.

· Coastal Zone. Land in the coastal zone cannot be developed without a coastal development permit.

· Solar Energy Systems. Local agencies, including charter cities, may not unreasonably restrict the use of solar energy systems in a way that significantly increases cost or decreases efficiency.
	· Discrimination. Ordinances that deny rights to use or own land or housing based on ethnic or religious grounds are illegal.

· Manufactured Homes.  Manufactured homes cannot be prohibited on lots zoned for single-family dwellings.

· Timber and Agricultural Land.  Farm and timber lands that are enrolled in special zones or preserves—which provide tax breaks in return for the promise to keep the land in agricultural or timber production—may not be developed without payment of a penalty. For agricultural lands, additional controls may include a prohibition on annexation while the land is enrolled in such programs.

· Psychiatric Care. Zoning ordinances may not discriminate against general hospitals, nursing homes, and psychiatric care and treatment facilities. 

· Billboards and Signs. Outdoor advertising displays cannot be removed without payment of just compensation. Reasonably sized and located real estate “for sale” signs must also be permitted.

· Surplus School Sites. If all public agencies waive their rights to purchase a surplus school site, the city or county with jurisdiction over the site must zone the property in a way that is consistent with the general plan and compatible with surrounding land uses.


Not surprisingly, determining whether and to what extent an agency may be precluded from acting on certain issues can involve a complex analysis.  Sometimes state or federal law is not clear on the extent to which it precludes local regulations.  Agency attorneys will apply slightly different tests when determining whether state or federal law preempts local legislation:

(1) Congress demonstrates its intent to occupy the field of regulation and supplant state or local authority (federal standard). 

(2) The state or local law may conflict with federal law by making it impossible to comply with federal law or by creating an obstacle to the goal of the law (federal standard).

(3) A local law conflicts with state law when it duplicates, contradicts, or enters a field which has been fully occupied by state law, whether expressly or by legislative implication (state standard).
  
Sometimes state and federal laws leave room for more stringent local regulation, either expressly or by implication.  State and federal law can often be viewed as a baseline requirement allowing the adoption of additional local standards.  This is particularly the case for most planning and zoning laws, where the state has found that such laws impose a minimum limitation and that local agencies may exercise the “maximum degree of control over local zoning matters.”
 
Nevertheless, there are a number of areas, such as telecommunications, affordable housing, habitat conservation, and other environmental regulations, where the scope of controlling federal or state law is quite extensive.  Thus, it is advisable to consult early on with agency counsel to ensure that a proposed regulation is within the agency’s authority to enact and does not conflict with state or federal law.

Finally, charter cities have additional authority to enact laws that conflict with state law if those laws fall into the specific category of “municipal affairs,” or matters of local, as opposed to statewide, concern.
  Of course, charter city enactments cannot conflict with the charter itself—charters generally contain limits on local legislative authority.
 
	Best Practices: Minimizing the Risk of Preemption Arguments

· Consult with the agency’s attorney about the degree to which state or federal law addresses a problem facing the community.

· Through legislative findings or staff reports: 

· Explain why the agency’s regulation achieves significant public purposes historically within the police power.

· Emphasize purposes for local regulations that are separate and independent from purposes emphasized in state or federal regulations, or both.

· Highlight, when relevant, the ways in which the local regulation addresses a local problem that varies from jurisdiction to jurisdiction.

· Identify any language in the federal or state statutes, regulations or legislative or regulatory history that leaves room for related or supplemental local regulation and then explain how the local regulation fits into that category.

· Describe how the local regulation addresses issues traditionally considered to be subject to local control.

· Demonstrate why the agency’s regulation is compatible with or furthers any existing state or federal laws in the area.



SCOPE OF LEGISLATIVE ACTION

The next step in the process is to develop a core set of drafting guidelines that describe the intended scope and objectives of the ordinance.  Oftentimes, this type of information is developed through a consultation of civic engagement process. Typically, such guidelines include some or all of the following elements:

· Goal.  What problem is the agency trying to solve?  In the land use context, answering this question will typically involve an analysis of impacts of certain kinds of land uses and why those are either beneficial or detrimental to the community.

· Scope.  The extent to which the ordinance will apply should be clearly understood from the beginning.  Often, there are particular types of projects or areas in which the ordinance should not apply.  These elements should be clearly identified from the beginning. 
· Uniformity versus Flexibility.  There are instances where the local agency will want to treat every project the same.  For example, courts are more likely to uphold local agency fees when they are applied equally to all landowners as opposed to when they are applied on a more individualized basis.
  More flexibility, however, may be appropriate if each application is likely to have its own unique circumstances that will need to be addressed individually.   

· Specificity versus Discretion. A related concept is whether to include every aspect of a regulatory program in an ordinance.  This enables the program to be fully vetted politically.  However, it can be challenging to anticipate every detail.  The alternative is to draft ordinances to cover major purposes and key elements, and then delegate to staff the responsibility of preparing regulatory guidelines that flesh out the day-to-day details.  Often, such implementation procedures or guidelines must still be approved by resolution.  Publicizing such guidelines is important so that those who are subject to the regulations are aware of the full extent of their obligations. 

· Consistency with Existing Regulations.  Anytime an agency adds an ordinance to its code, the agency needs to consider how the new provisions affect existing regulations.  A key goal is not to lose the benefit of desirable procedures and substantive provisions.
 It can also be useful to include a provision specifying how any remaining, inadvertent conflicts should be resolved.

CONSIDERATIONS IN REGULATORY DESIGN

The third step is to determine the overall design of the ordinance. Design elements affect how the regulation will be implemented and enforced. Thus, having a sense of how the provisions will work together will help at the drafting stage. Major elements include:

· Locating Definitions.  A typical ordinance includes a definitions section at the very beginning. This often makes the most sense, particularly if it’s the type of ordinance that will be circulated separately, like a sign ordinance.  But many also work in tandem with other ordinances.  Under these circumstances, including all land use definitions in one section of the zoning code promotes consistency through out the code.
  

· Locating Substantive Provisions.  Substantive provisions—or provisions that impose a duty, burden or obligation—should be located in the main provisions of the ordinance.  They should not be hidden in definitions.  The ordinance should be organized so that all the main obligations can be easily identified and located.  

· Integration with State and Federal Programs.  Be alert to the confusion that can be caused when a term used in a local ordinance has a different meaning under state or federal law.  For example, assume an agency adopts a special housing assistance program that includes a definition for a “qualifying low-income household” as any family that makes less than $35,000 per year.  This definition is confusingly similar to the federally defined “low-income household.”  It's usually better to follow existing state or federal definitions to minimize confusion.  However, where the policy choice has been made to provide a benefit different from state and federal law, use a different term.  In this example, a term like "City Housing Program Recipient" eliminates most confusion with state and federal government terms.

· Elements for Proof.  Consider the elements that must be proved to enforce the ordinance.  For example, a prohibition that reads, “homeowners may not landscape yards with nonnative trees” requires proof of five elements.  First, the homeowner (as opposed to a tenant) must have planted it.  Second, the language implies that it must be part of a landscape plan (as opposed to planted randomly).  Third, it must be within a “yard” (which may or may not include the entire lot). Fourth, the plant must not be native to the area (defined by whom or what list?).  And fifth, what actually constitutes a tree may not be clear. A simpler approach would be: “only trees from the city’s Native Tree List may be planted on Residential Lots.”  Here, a list of native trees incorporated by reference would reduce the inquiry to two elements: (1) existence of a non-listed tree (2) on a residential lot (presumably a designation in the zoning code). (This latter provision also eliminates a double negative.)
· Variance Procedures.  Most zoning ordinances include a variance procedure. Variances provide a safety valve to assure that ordinances are applied in a way that is fair to all property owners.  But variances also protect agencies from “facial” challenges to an ordinance.
  A “facial” challenge usually seeks to invalidate an ordinance as written.  In order to make such a challenge, the owner must show that it is impossible for the ordinance to be applied in a way that complies with the law. But this claim cannot be made when a variance is available, because it affords the agency the opportunity to change the ordinance’s application to avoid an unconstitutional or illegal result.

· Economic Variance Procedures.  In addition, a special economic variance can be used to protect against certain takings claims.  This type of variance does more than just provide a second chance to review an ordinance.  It also requires the challenger to submit additional information to demonstrate the alleged economic loss, which is necessary to determine whether an unconstitutional taking has occurred.  Thus, the variance allows for a fully informed decision.  If the agency determines that the regulation will indeed result in a taking if applied, it can either grant the variance or alter the regulation. On the other hand, if the regulation does not constitute a taking, the ordinance helps ensure that the administrative record will contain facts that support the agency’s decision.

	See sample economic variance at www.ca-ilg.org/takings.)


· Create Mechanisms to Ease Enforcement.  To the extent practicable, place all requirements into a single document or application to make it easier for staff to determine that all conditions have been met. For example, many inclusionary housing ordinances require that all the conditions of the ordinance be expressed in a single document that is recorded against the property.  This does two things: first, it creates one point in the process to assure that all the conditions are met; and second, in recording the conditions, the agency assures that further financing and sale of the property will be conditioned on the local agency actions.  

It’s often helpful to map the regulatory design by creating a flow chart that starts with the regulatory goals and moves through the process of implementation.  In most instances, the chart should integrate the relevant steps in the development approval process to ensure that the new ordinance complements existing regulations. The flow chart will help identify critical points where enforcement can most easily be managed.  It can also be helpful in assigning responsibilities for the various tasks that will need to be undertaken to achieve the regulatory goal.  Once completed, the flow chart can guide drafting.

CLEAR WORDING

A great deal of thought should be put into the terms and language used in the ordinance.  An ordinance may not be enforceable if it cannot be reasonably understood.
  Vague terms also increase the risk of inconsistency and misinterpretation, which can expose an agency to claims that the agency applied its laws in an arbitrary or discriminatory way.
  The risk can be especially great when a regulation involves constitutionally protected rights—like free speech.
  

There is no clear-cut formula, however, that will assure precision in every ordinance.  Drafting is a craft.  Repeated review and editing is a must.  Fundamentally, legislative language should be so clear and exact that it can only be applied in a way that is consistent with the agency’s intent.

	Drafting Tips

	Use Plain Language.  Be clear.  Use short words, avoid jargon and legalistic language, and express thoughts in short sentences (17 to 25 words).

Avoid Double Negatives.  Double negatives are confusing.  For example, use “timely” instead of “not untimely.”  Often the double negatives that get through the first drafts are contained in separate clauses within a sentence and are not immediately apparent.   

Use Simple Definitions.  Use dictionary definitions whenever possible and do not use definitions to change the commonly understood meaning of terms.
 

Avoid “Shall” and “Shall Not.”  Many ordinances rely on the word “shall” to designate a responsibility or duty to take or refrain from taking action. But “shall” has several meanings, some of which are directory, not mandatory.  Thus, “shall” can be interpreted to mean something closer to “should.”
  To avoid potential misinterpretations, use words like “must” and “will.”

Identify the “Who” and the “What.”  Identify who will receive the benefit or burden created by the ordinance and what the benefit or burden is. 

Draft for the Long Term.   Outdated terms create confusion.  For example, be cautious about singling out technologies (like GIS).  Instead, focus on the end result.
   Likewise, consider the potential for change when assigning responsibilities. Assign tasks to senior positions (or their designee), like a community services director, that are likely to survive a restructuring.

Don't Rush It.  The process of adopting legislation involves an investment of agency and decision-maker time.  Make optimal use of that time by doing the necessary groundwork to produce a clear document that achieves the agency’s objectives.




Thus, commonly used words or terms that may be subject to varying interpretations should be clearly defined.   Ambiguities in language, however, can arise in surprising and unanticipated ways.  For example, many local agencies have agricultural zoning regulations.  But many do not define the term “agriculture” with a great degree of certainty.  Consider the following examples:

· A landowner who runs a contract harvesting business builds a maintenance facility for his (and other) harvest equipment.  Neighbors claim that the use is commercial, not agricultural.

· A biotech company maintains a herd of goats that it injects with proteins to research a cure for cancer.  Neighbors claim that the use is medical, not agricultural. 

· A tomato farmer decides to grow hothouse tomatoes and builds greenhouses on 100 acres of otherwise protected coastal farmland.  Neighbors claim that this practice is contrary to the traditional definition of agriculture.

In each case, the questioned use arguably fits a broader definition of “agriculture,” even though it was probably not what the drafter had in mind. On the other hand, the local agency may not want to regulate the every term so closely, and may elect to rely on the traditional (and evolving) use of a specific term like “agriculture.”  Of course, the drafter cannot anticipate all contingencies, but must nevertheless strive to anticipate when the agency will want the ordinance to apply and how those subject to the regulation may try to avoid the ordinance’s application.

Drafting clear definitions for key terms enables an agency to exactly describe the scope of the action.  Some drafters wait until an ordinance is close to final form before drafting the definitions to avoid inadvertently leaving any terms undefined.  It may be helpful to have a layperson review the draft ordinance to determine whether all terms have been adequately explained.

As with much of writing, one of the hardest parts of drafting is developing a first draft.  In many instances, staff will look to see how other agencies have implemented similar policies (see sidebar).  A process for fully vetting the drafts, however, assures that the first draft does not have to be perfect.  Indeed, department heads and others will often provide better, more detailed comments in response to an “average” first draft.  In other words, treat the first draft as just a starting point and rely on the review, comment, and editing process to take it the rest of the way. 

	A Caution About Cut and Paste Drafting

	It can be tempting to take an ordinance from another jurisdiction, make a few minor changes, and then forward it for approval. Looking for models from other jurisdictions is often a good starting point.  But each jurisdiction has a different general plan, zoning code, housing requirements, and geography.  Language conventions and definitions will also vary.  To avoid drafting problems and litigation, any language pulled from another jurisdiction must be thoroughly reviewed and tailored to fit into the agency’s own regulatory program.  


	Elements of the Typical Ordinance

Title.  The title should sufficiently advise the reader of the subject matter.  The words “amending,” “authorizing,” or “repealing” denote the type of action to be taken.
  

Scope.  Limit each ordinance to one subject.  If there is a question, it's better (albeit possibly more difficult politically) to offer two ordinances instead of combining them into one.

Findings or Statements of Purpose.  Findings are not usually required for legislative acts, but they can communicate the purpose behind the action if there is a question about how the ordinance should apply.  However, courts exercise limited review of legislative acts;
 hence, findings can also be limiting and unhelpful in defending an ordinance. When included, findings may either be listed in the accompanying recitals or included as part of the codified ordinance. 

Ordaining or Enacting Clause.  The form of the enacting clause is specified by statute.  The enacting clause for cities is: "The city council of the City of _______ does ordain as follows:"
; for counties: "The Board of Supervisors of the County of __________ ordains as follows."
  

Substantive Provisions.  This section contains the regulatory program to be adopted.

Special Clauses.  Some ordinances also include special clauses that are not typically published with the rest of the ordinance but nevertheless affect how the ordinance is applied.  A typical example is a clause that specifies when the ordinance becomes effective (if different than the typical 30 day waiting period).

Severability Clause.  A severability clause states that if any part of the ordinance is found to be invalid or unconstitutional, the remaining sections will still be applied to the maximum extent practicable. A severability clause is not necessary if the ordinance will be codified and the code itself contains a generic severability clause.

Signature and Attestation.  All city ordinances must be signed by the mayor and attested by the city clerk.
  County ordinances must be signed by the chair of the board of supervisors and attested by the county clerk.



RESPONSIBILITY FOR DRAFTING

Generally, the agency’s attorney has ultimate responsibility for ordinance drafting,
 although the attorney can also play more of a reviewing role.  The drafter should consult with all the departments—such as planning, finance, code enforcement, building inspection, and the fire department—that are likely to be involved in enforcing an ordinance.
  

In addition, the actual drafting may be easier after the agency engages in a searching process of program design.  For many land use ordinances, this would involve getting input from the planning commission and often the public generally through some kind of civic engagement process.  







� The police power is inherent in a sovereign government.  This power is reserved for states in the Tenth Amendment to the United States Constitution.  See also Euclid v. Ambler Realty Company, 272 U.S. 365 (1926) (holding that local governments may protect the general welfare through enactment of residential zoning ordinances).


� Cal. Const. art. XI, § 7.  Miller v. Board of Public Works, 195 Cal. 477 (1925).


� Candid Enterprises, Inc. v. Grossmont Union High School Dist., 39 Cal. 3d 878, 886 (1985).


� Euclid v. Ambler Realty Company, 272 U.S. 365, 387 (1926), Agins v. City of Tiburon, 447 U.S. 255, 260-63 (1980), and Penn Central Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).


� DeVita v. County of Napa, 9 Cal. 4th 763 (1995).


� Cal. Gov't Code § 65852.2.


� See Cal. Gov’t Code § 65913.1 (residential zoning); Cal. Gov’t Code § 65852.1 (second units); Cal. Gov’t Code § 65915 (density bonus); Cal. Health & Safety Code §§ 1566.3, 1597.45 & 1597.46 (group homes and child care facilities); Cal. Gov’t Code § 65850.5 (solar energy); Cal. Gov’t Code § 65852.3 (manufactured homes); Cal. Gov’t Code §§ 51100 and following (timberland); Cal. Gov’t Code §§ 51200 and following (agricultural land); Cal. Welf. & Inst. Code § 5120 (psychiatric care); Cal. Bus. & Prof. Code § 5412 (billboards); Cal. Civ. Code § 713 (signs advertising real property); Cal. Gov’t Code § 65852.9 (surplus school sites).


� Crosby v. National Foreign Trade Council, 530 U.S. 363 (2000).


� People ex rel. Deukemejian v. County of Mendocino, 36 Cal. 3d 476, 484 (1984); Candid Enterprises, Inc. v. Grossmont Union High School District, 39 Cal. 3d 878, 885 (1985); California Federal Savings and Loan Association v. City of Los Angeles, 54 Cal. 3d 1 (1991).  


� Cal. Gov't Code § 65800.


� See Cal. Const. art XI, § 5(a); California Federal Savings and Loan v. City of Los Angeles, 54 Cal. 3d 1, 13 (1991) (rejecting static and compartmentalized description of municipal affairs).


� City of Glendale v. Tronsden, 48 Cal. 2d 93, 98 (1957).


� Michael A. Zizka, Timothy S. Hollister, Marcella Larsen & Patricia E. Curtin, State & Local Land Use Liability § 3:2 (1997).


� San Remo Hotel v. City and County of San Francisco, 27 Cal. 4th 643 (2002).


� Zizka et al., supra note 16, § 3:26.


� Id. at § 3:13.


� Id. at § 3:25.


� See for example Home Builders Ass’n v. City of Napa, 90 Cal. App. 4th 188 (2001) (finding that the presence of a variance procedure defeated a facial takings claim).  


� Zizka et al., supra note 16, § 3:30, apps. 3A-E.


� Miller v. California, 413 U.S. 15, 27 n.10 (1973) (finding that an ordinance must convey sufficiently definite warning as to the proscribed conduct when measured by common understanding).  


� Grayned v. City of Rockford, 408 U.S. 104 (1972).  Zizka et al., supra note 16, § 3:23.


� Grayned v. City of Rockford, 408 U.S. 104 (1972).  


� Robert J. Martineau, Drafting Legislation and Rules in Plain English 25 (West Publishing Co., 1991).


� Id.


� Martineau, supra note 26, at 79-80.


� Zizka et al., supra note 16, § 3:29.


� Zizka et al., supra note 16, § 3:13.


� International Institute of Municipal Clerks, Manual for Drafting Ordinances & Resolutions 3 (1998).


� Zizka et al., supra note 16, § 3:6; Martineau, supra note 26, at 39.


� California Hotel & Motel Association v. Industrial Welfare Commission, 25 Cal. 3d 200 (1979).


� Cal. Gov't Code § 36931.


� Cal. Gov't Code § 25120.


� Martineau, supra note 26, at 119.


� Cal. Gov’t Code § 36932.


� Cal. Gov't Code § 25121.


� See, e.g., Cal. Gov’t Code § 41802 (requiring city attorney to frame all ordinances and resolutions required by the legislative body).  There is no parallel statute that applies to county counsels.


� International Institute of Municipal Clerks, supra note 31 at 1.
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