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INTRODUCTION 
"After all, a policeman must know the Constitution, then why not a planner?"

This question posed by U.S. Supreme Court Justice William Brennan
 serves as a good starting point for this publication: If frontline police officers must know and enforce the nuances of constitutional law in the heat of law enforcement activities, why not ask the same of those making land use decisions?   

Land use decision-making is admittedly volatile: developers want entitlements, environmentalists want growth management, and neighborhood organizations want a say in the approval process.  Plus, any number of historic preservation groups, cultural groups, unions, taxpayer organizations, and affordable housing advocates may take issue with any given decision. 
Controversial land use decision-making can therefore become “Catch –22” for local agencies, where the applicant will sue if the project is denied and opposition groups will sue if the project is approved.

This publication started out as a guide to minimizing the risk of litigation. But the research revealed that often the best way to avoid litigation is to implement good decision-making processes.  Just as “walking the beat” prevents more crime than a perfectly executed search warrant, designing inclusive hearing procedures is a better risk management tool than merely assuring the public three minutes of testimony.

Procedural Due Process
Local officials have three roles in land use matters.
  First, in their legislative role, they plan for development by adopting the general plan or implementing zoning ordinances.  Second, in their quasi-judicial capacity, they review project proposals for consistency with plans and ordinances.  Finally, in their enforcement role, they implement their vision for development by assuring that approved projects comply with the applicable laws and conditions imposed.  

Property owners and applicants are entitled to procedural due process when an agency acts on a general plan amendment, specific plan, zoning ordinance, or subdivision approval.  As discussed in Chapter 2, the standards are slightly different depending on whether the agency is acting in its legislative or quasi-judicial capacity.  But the essence is the same: affected parties must receive adequate notice of all hearings (that is written in a way that can be reasonably understood) and have a fair opportunity to air concerns or rebut evidence presented. 

In California, the procedural requirements go farther.  Several statutes require greater notice and public involvement.  For example, the Brown Act, the notice and publishing requirements in the Planning and Zoning Law, and the review and comment process in the California Environmental Quality Act (or even the National Environmental Policy Act) all assure specific notice and participation rights.

	General Preventative Risk Management Strategies

	· Regularly Review Land Use Controls.  Agency staff should regularly review zoning and subdivision ordinances to assure they are up-to-date.  Areas to watch include environmental, sign, adult entertainment, telecommunications, and affordable housing requirements. Also, the agency should assure that the language in current regulations is consistent with past staff and council interpretations of policy. 

· Provide Strong Staff Support.  Provide support for all decision-makers, including elected officials, planning commissioners, design review board members, and even zoning administrators.  Full staff support helps the process move more quickly and predictably.  It also assures that all relevant information will be analyzed in the staff report and that adequate findings will be drafted in support of the decision.  
· Develop Written Hearing Procedures. A written set of procedures to follow at each public hearing will help reduce contentiousness. Both the applicant and the public will know what to expect.  Ideally, the procedures should include a description of the process, the time limits in which the hearing will be held, how testimony will be heard, and overall meeting decorum.

· Act As An Unbiased Fact Finder.  Many land use matters involve a hearing where the decision-maker evaluates standards and applies them to a given set of facts.  Here, the decision-maker is playing a role similar to that of a judge and must retain a degree of neutrality.  Decision-makers should refrain from talking with applicants (except at meetings) and avoid the appearance of favoritism.

· Get Training.  Everyone involved in land use decision-making—from the new planning commissioner to the most seasoned staff—should have constant training opportunities to better understand each other’s role, stay abreast of recent developments, and develop new ideas. 


The silver lining is that local agencies still enjoy a degree of deference from the courts—particularly when they are acting legislatively.  However, courts increasingly require decisions to be supported by sound data and reasoning.  Local agencies that understand these rules reduce their exposure to the costs of litigation and liability.  

A STARTING POINT FOR FAIRNESS AND PREDICTABILITY

Fair decision-making processes promote better governance and reduce the risk of litigation.  In this respect, constitutional and statutory procedures and criteria are a baseline.   In the context of this baseline, it is helpful to think of the overarching goals of what decision-making processes are trying to achieve:

· Comprehensive Planning.  A comprehensive land use plan is the cornerstone for a community’s physical development. It assures that there will be sufficient housing, jobs, open space, and infrastructure.  But it is also the foundation for setting expectations about how land can be developed.  As such, a well-defined vision also serves as the baseline for a land use risk management strategy. 

· Inclusive and Informed Decision-Making.  If a decision is only as good as the evidence supporting it, the information-gathering process is important to well-reasoned decisions.  Decisions vetted by civic engagement are more likely to address trouble points and limit the risk associated with any unintended consequences. Such information can also identify solutions that will make the project more feasible. The information may also be used to craft findings that better support the final decision.

· Predictability. Interested parties should be able to reasonably predict what types of projects will be approved or denied.  Failure to define or prioritize criteria results in inconsistent decisions that are more likely to be interpreted as arbitrary by courts. Given the emotional and financial stakes often associated with land use decisions, it’s understandable that people may act out of fear or anger when the process is perceived as unfair.  
· Balance Benefits and Burdens.  Predictability does not mean that the same decision must be made for each application. Each parcel is unique.  Land use regulation is built on the premise that the sum of an agency’s plans, ordinances, and policies will balance the benefits and burdens of regulation.  This assures that different areas are set aside for housing, commercial activities, schools, and open space.  

· Specificity, in Plain English.  Policies, final decisions, and even comments from decision-makers should be easy to understand.  Avoid acronyms and definitions that can confuse those who do not work in the field professionally. 

The decision-making process should always be objective and consistent. People do not generally fare well with uncertainty and predictability. With good planning, much of the contentiousness surrounding the land use decision-making process can be resolved. 

THE GOAL OF THIS PUBLICATION: MANAGING RISK

 

One of the most frustrating aspects of land use planning is to see a wise policy decision set aside because of a technicality.  Given the latitude that agencies have to act substantively, procedural challenges often pose a greater risk of litigation and liability to local agencies.  Not only is it likely that the agency will incur additional expenses in the form of substantial attorneys’ fees, but the value of the time and money devoted to the project may be lost permanently.
  Moreover, litigation undermines the public’s confidence in the governmental process, which in itself can lead to more misunderstandings and further litigation.

This publication does not provide the “silver bullet” for avoiding land use disputes.  Nor does it address compliance with specific land use laws.  Instead, it focuses on the underlying procedures that are common to all land use decisions.  It walks through the typical decision-making process—from design and drafting ordinances to issuing a final decision and hearing appeals—and identifies practical strategies to reduce the risk of litigation. 

In offering these strategies, this publication is more than just a risk management checklist.  Rather, it’s a manual for good public decision-making.  Indeed, the ultimate goal is for each community to combine a well-designed general plan and ordinances with sound due process and public engagement strategies in order to have a fully functioning, informed decision-making process. 

	A Risk Management Checklist

	· Establish codes of conduct and procedure – See Chapter 7

· Articulate clear direction to applicants – See Chapters 2, 6
· Improve community education – See Chapter 6
· Process requests in a timely manner – See Chapter 6
· Draft clear ordinances – See Chapter 3

· Define decision-making criteria – See Chapter 7
· Create an excellent administrative record – See Chapter 4

· Write a well-supported staff report – See Chapter 5
· Comply with all published notice requirements – See Chapter 2
· Encourage pre-application meetings – See Chapter 7
· Act as an unbiased fact finder – See Chapters 2 and 7
· Develop written hearing procedures – See Chapter 7
· Apply law to the facts – See Chapter 7
· Ensure process for eliciting relevant facts – See Chapter 7
· Fairly weight strong neighborhood opposition – See Chapter 7
· Prepare well-written findings – See Chapter 8
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