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WEBINAR OVERVIEW

Welcome 

Understanding the Brown Act, First Amendment, Due Process & More

Perspective of the Riverside County District Attorney’s Office

Best Practices for Public Sector Social Media

Audience Q&A 

Wrap Up & Adjourn 

We welcome your written questions and comments in the question box throughout the webinar
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• All webinar participants will be on 

MUTE during the entire call.

• Please TYPE any questions into 

the question box at any time 

during the webinar.  

• The moderator will read your 

questions during the question 

period at the end of the webinar.

HOW TO ASK A QUESTION DURING THE WEBINAR



ABOUT ILG
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• The Institute for Local Government is the non-

profit training and education affiliate of three 

statewide local government associations

• Together with our affiliates, we serve over 

2,500 local agencies – cities, counties and 

special districts

• We provide practical and easy-to-use 

resources so local agencies can effectively 

implement policies on the ground

NON-PROFIT, NON-PARTISAN AND HERE TO HELP
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Program Areas

Leadership & 
Governance

Civics Education 
& Workforce

Public 
Engagement

Sustainable & 
Resilient 

Communities

Services

Education & 
Training

Technical 
Assistance

Capacity 
Building

Convening

Our mission is to help local government leaders navigate complexity, 

increase capacity & build trust in their communities

ILG’S PROGRAMS AND SERVICES
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Disclaimer: BB&K presentations and webinars are not 

intended as legal advice. Additional facts, facts specific to 

your situation or future developments may affect subjects 

contained herein. Seek the advice of an attorney before 

acting or relying upon any information herein.  Audio or 

video recording of presentation and webinar content is 

prohibited without express prior consent.



Disclaimer: BB&K presentations and webinars are not intended as legal advice. Additional facts, facts specific to your situation or future developments may affect subjects 

contained herein. Seek the advice of an attorney before acting or relying upon any information herein.  Audio or video recording of presentation and webinar content is 

prohibited without express prior consent.

Presenter
HongDao Nguyen

Attorney

P: (949) 263-2614

E: hongdao.nguyen@bbklaw.com



Overview 

• Social Media Overview

• Social Media & The Brown Act (AB 992) 

• Social Media & the First Amendment (Garnier v. O'Connor-

Ratcliff ) 

• Social Media & Due Process 

• Social Media & the Public Records Act (San Jose)

• Social Media & Records Retention 



Social Media Overview



Social Media Overview

• Social media….

• is the “modern public square” 
(Packingham v. North Carolina (2017) 137 S.Ct. 1730, 1737)

• represents a revolutionary space for civic discourse
(Packingham, supra, 137 S.Ct. at 1736)

• provides “the principal sources for…current events…and otherwise exploring 
the vast realms of human thought and knowledge” 
(Packingham, supra, 137 S.Ct. at 1737)

• provides the “most important places…for the exchange of views” today
(Packingham, supra, 137 S.Ct. at 1735)



Social Media & The Brown 

Act (AB 992)



• Effective January 1, 2021.

• Addresses permitted and prohibited public official 

communications via social media.

• Applies to Internet-based social media platforms that are 

“open and accessible to the public” such as Facebook and 

Twitter. 

• Legislative History: Facilitate communication between 

public officials and constituents/community via social 

media

AB 992 – Brown Act and Use of 

Internet-Based Social Media Platforms



AB 992 – Brown Act and Use of 

Internet-Based Social Media Platforms

• Permitted:  A member of a legislative body may communicate 

with the public using an internet-based social media platform 

that is open and accessible to the public regarding a matter that 

is within the subject matter jurisdiction of the agency (“agency 

business”).



AB 992 – Brown Act and Use of 

Internet-Based Social Media Platforms

Prohibited communications via social media:

• NO:  A majority of the members may not
use an internet-based social media platform 
to discuss agency business.

• NO:  A member may not respond directly to 
any communication posted or shared by 
another member regarding agency business 
on an internet-based social 
media platform.

Includes: NO likes, thumbs up, emojis or 
other symbols.



Social Media & The First 

Amendment



Social Media & First Amendment:

Garnier v. O'Connor-Ratcliff 

Facts

• Two school board trustees created campaign pages on social 

media

• Once elected, they used the pages for official business and 

blocked parents who posted repetitive, negative comments

• Holding - there was a First Amendment violation

Source: Garnier v. O-Connor-Ratcliff

(9th Cir. 2022) 41 F.4th 1158 (writ for 

Supreme Court Cert., Oct. 4, 2022)



Social Media & First Amendment:

Garnier v. O'Connor-Ratcliff 

Analysis

• Trustees acted under color of state law, but had qualified immunity 

against damages

• Court used a public forum analysis to find that the pages were either 

designated fora or limited public fora

• They weren't personal campaign pages; there were no disclaimers or 

personal touting

Source: Garnier v. O-Connor-Ratcliff

(9th Cir. 2022) 41 F.4th 1158 (writ for 

Supreme Court Cert., Oct. 4, 2022)



Takeaways

• A public official’s personal social media site may transform into a limited public forum

• Court will probably look at factors including:  

• How the public official is referenced on the site (i.e., is he or she referenced as 

“Mayor” or “Chair”, or simply “Jane Doe”?); 

• How the page is titled (i.e., is the account registered as a governmental account or a 

private account?); 

• How the public official “invites” users to use the page (i.e., in cases in which the 

account was deemed a public one, the public official solicited the public’s opinion on 

agency matters);



Takeaways

• Whether the public official is “transacting” agency matters on the site (i.e., posting about 

matters before the agency);

• Whether agency employees help maintain and operate the site; and 

• Whether the public official uses the site to engage directly with the public (i.e., replying to 

constituent comments regarding agency business). 



Takeaways

• Consider separating personal pages from public ones 

• Consider hiding before deleting or blocking

• Consider putting together a policy that governs the page

-Provide a clear purpose for the page 

-Add disclaimers

-Comments should reasonably relate to the initial post

-No violent or threatening content or other content restrictions that are 

viewpoint neutral  

• Consider not allowing third party comments, at all. 



Social Media & Due Process



Social Media and Due Process

• The U.S. Constitution provides that life, liberty, and property 
cannot be taken away without due process of law (14th Am. and 5th

Am. to U.S. Const.)

• When acting in a quasi-judicial manner (i.e., appeals, variances, 
conditional use permits), the legislative body must provide due 
process, meaning that it must provide an opportunity to be heard 
and an impartial decision-maker (neutrality; no bias)

• The standard for bias arising from personal or political views is a 
showing of probability of bias, regardless of whether a particular 
decision-maker was actually biased. (Haas v. County of San 
Bernardino (2002) 27 Cal.4th 1017)



Social Media & The Public 

Records Act



Social Media & the Public Records Act – San 

Jose v. Superior Court 

Holding:

“[W]hen a city employee uses a 

personal account to communicate 

about the conduct of public business, 

the writings may be subject to 

disclosure under the California Public 

Records Act….”  

Source: San Jose v. Superior Court 

(2017) 2 Cal.5th 608



Social Media & the Public Records Act – San 

Jose v. Superior Court 

Factors:

“Factors” that may be considered when deciding whether a record is public or personal:

• Content. 

• Context/Purpose. 

• Audience. 

• Scope. 

Each record must be reviewed on a case-by-case basis to determine whether it is a public 

or personal record. 

Source: San Jose v. Superior Court 

(2017) 2 Cal.5th 608



Social Media & the 

Secretary of State
• The Secretary of State has weighed in on what state agency records should be retained on social 

media. Per the Secretary of State, retention turns on the following considerations:

• Does the social media content contain information or evidence concerning an agency’s mission 

or policies?

• Is the information unique or available elsewhere?

• Does the social media content contain evidence of official agency business?

• Does it document a controversial issue?

• Does it document a program or project that

involves prominent people, places or an event?

• This is a separate question from what constitutes a record under the Public Records Act, but it 

illustrates how agencies are approaching a similar and related question.



Questions?

HongDao Nguyen 

hongdao.nguyen@bbklaw.com

(949) 263-2614



KRISTEN ALLISON
Deputy District Attorney

Riverside County DA’s Office



SOCIAL MEDIA: 
PERSPECTIVE OF THE

RIVERSIDE COUNTY DISTRICT
ATTORNEY’S OFFICE

DEPUTY DA KRISTEN BUIE ALLISON



DISCLAIMER: 
I am not your lawyer ☺

The Riverside County District Attorney’s Office is 

not, and will not provide legal advice. This 

presentation is merely intended to provide the 
perspective of the DA’s Office only. This 

presentation shall not be distributed without 

express written consent of the Riverside County 

District Attorney. 



Benefits of Social Media Presence 

for Riverside County DA’s Office:

 Public trust in our agency’s quest for justice is 

assured 

 Increased awareness of consequences can 

help deter crime 

 Transparency 



TYPICAL INFORMATION PROVIDED

 The who, what, when, and where of the case

 Defendant’s name, DOB, and hometown

 Victim’s name unless prohibited by law

 Description of crime

 Arrest information (arrest decs)

 Charges filed (complaints)

 Potential exposure

 Court dates and explanation of judicial process



THINGS NOT TO SAY – incl. social media

 Personal opinion of the defendant or guilt

 Plea agreement information

 Confessions and polygraphs or refusals

 Names or credibility of witnesses

 Juvenile court matters (with exceptions)

 Grand jury (until indictment is unsealed)

 Gag orders

 Info that could compromise an investigation

 Info “that will have a substantial likelihood of 
materially prejudicing an adjudicative 
proceeding in the matter” Rules of Professional 
Conduct, Rule 5-120 (soon to be Rule 3.6)



Social Media Posts
 We are very active. We post Monday-Friday and sometimes on weekends.

Posts can include: 

 News releases

 Case updates (significant cases and those of interest)

 Court photos

 Task force arrests 

 Employee features

 Death of a law enforcement member

 Articles or segments done by mainstream media involving our office 

 Recruitment

 Hashtage days

 Employee retirements 

 Various PSA campaigns.



News Releases and Case Updates



#nationaldogday

Hashtag 

days



Fentanyl campaign



Fentanyl’s deadly impact



CA State Bar Rules for Attorneys

RCDA has even more limitations 

on it, but we are still able to 

convey impactful content.



TRIAL PUBLICITY ETHICS RULE

Rule of Professional Conduct 5-120 (new rule 3.6)

 Section (A) prohibits extrajudicial statements 

which the attorney knows or reasonably should 

know will (i) be disseminated by means of public 

communications and (ii) have a substantial 

likelihood of materially prejudicing an 

adjudicative proceeding in the matter.



TRIAL PUBLICITY ETHICS RULE

Rule of Professional Conduct 5-120 (new rule 3.6)

 Section (B) permits an attorney to state: 

 (1) the offense involved and, except when 
prohibited by law, the identity of the persons 
involved; 

 (2) information contained in a public record; 

 (3) that an investigation is in progress; 

 (4) the schedule or result of any step in litigation; 

 (5) a request for assistance in obtaining evidence 
and information necessary thereto; 



TRIAL PUBLICITY ETHICS RULE

Rule of Professional Conduct 5-120 (new rule 3.6)

 Section (B) permits an attorney to state: 

 (6) a warning of danger concerning the behavior 

of a person involved, when there is reason to 

believe that there exists the likelihood of 

substantial harm to an individual or to the public 

but only to the extent that dissemination by public 

communication is reasonably necessary to 

protect the individual or the public; and



TRIAL PUBLICITY ETHICS RULE

Rule of Professional Conduct 5-120 (new rule 3.6)

 Section (B) permits an attorney to state: 

 In a criminal case, in addition to subparagraphs (1) 
through (6):

 (i) the identity, general area of residence, and 
occupation of the accused;

 (ii) if the accused has not been apprehended, the 
information necessary to aid in apprehension of that 
person;

 (iii) the fact, time, and place of arrest; and

 (iv) the identity of investigating and arresting officer or 
agencies and the length of the investigation.



TRIAL PUBLICITY ETHICS RULE

Rule of Professional Conduct 5-120 (new rule 3.6)

 Section (C) permits an attorney to make a 

limited statement necessary to mitigate the 

effects of recent adverse publicity not initiated 

by the attorney or the attorney’s client. The test 

is whether a reasonable attorney would believe 

the reply is required to protect a client from the 

substantial undue prejudicial effect of the 

recent publicity.  



TRIAL PUBLICITY ETHICS RULE

Rule of Professional Conduct 5-120 (new rule 3.6)
 Factors to be considered in determining whether there is 

a violation of this Rule:

(1) Whether the statements presents info clearly 
inadmissible as evidence in the matter for the purposes of 
proving or disproving a material fact in issue;

(2) Whether the statement presents information the 
attorney knows is false, deceptive, or the use of which 
would violate B&P section 6068(d);

(3) Whether the statement violates a lawful “gag” order, 
protective order, statute, rule of court, or special rule of 
confidentiality (juvie, DV, mental disability, certain criminal 
proceedings); and

(4) The timing of the statement.



AB 1475: New Social Media Law for 
Law Enforcement

 AB 1475 (created Penal Code Section 13665)

 Effective Jan. 1, 2022

 (1) Prohibits law enforcement from posting on social 

media some booking photos of individuals arrested on 

suspicion of committing nonviolent crimes, and 

 (2) Requires law enforcement to remove some booking 

photos posted to social media upon request.



The Turpin Case





JAYLI BARKLEY
Information Specialist

Riverside County DA’s Office



How to post like you’re “sup-post” to!

District Attorney 
Information Specialist

S O C I A L  M E D I A  A N D  Y O U



10 SOCIAL MEDIA STATISTICS YOU NEED TO KNOW IN 2022

*https://www.oberlo.com/blog/social-media-marketing-statistics

1. There are currently 4.49 billion social media users (equates to about 58% of the world population).
2. With over 2.94 billion monthly active users, Facebook remains the most widely used social media platform
3. 84% of US adults aged from 18 to 29 are active social media users. This number falls slightly to 81% for the 

30- to 49-year-old age group and further to 73% for those aged 50 to 64. US adults who are 65 years old 
and above use social media the least.

4. The latest social media statistics show that an average of two hours and 25 minutes are spent per day per 
person on social media.

5. 73% of marketers believe that their efforts through social media marketing have been “somewhat 
effective” or “very effective” for their business.

6. 75% of internet users use social media to research products.
7. 71% of consumers who have had a positive experience with a brand on social media are likely to 

recommend the brand to their friends and family.
8. 49% of consumers claim that they depend on influencer recommendations on social media to inform their 

purchasing decision.
9. The number of daily active Instagram Stories users increased from 150 million in January 2017 to 500 

million in January 2019.
10. 91% of all social media users access social channels via mobile devices. Likewise, almost 80% of total time 

spent on social media sites occurs on mobile platforms .

https://www.shopify.com/blog/most-popular-social-media-platforms?prev_msid=e46587a0-0CFB-4B46-2461-1E80961924E6
https://www.pewresearch.org/internet/fact-sheet/social-media/
https://datareportal.com/reports/digital-2021-global-overview-report
https://buffer.com/state-of-social-2019
https://datareportal.com/reports/digital-2022-july-global-statshot
https://www.lyfemarketing.com/blog/social-media-marketing-statistics/
https://fourcommunications.com/insights-on-influencer-marketing/
https://www.statista.com/statistics/730315/instagram-stories-dau/
https://www.statista.com/statistics/730315/instagram-stories-dau/
https://www.lyfemarketing.com/blog/social-media-marketing-statistics/
https://www.lyfemarketing.com/blog/social-media-marketing-statistics/


YOU MAY BE ASKING YOURSELF…



ESTABLISH YOUR “WWWWWH’S”

• W- WHO is your target audience?
• W- WHAT do you want to say to them?
• W- WHEN do you want to say it to them?
• W- WHERE do you want to connect with them? 
• W-WHY is social media important to you?
• H- HOW do you want to connect with them?



PLATFORM TERMS AND CONDITIONS, POLICIES AND PROCEDURES



CREATE YOUR OWN TERMS AND CONDITIONS, POLICIES AND PROCEDURES



CREATE YOUR OWN TERMS AND CONDITIONS, POLICIES AND PROCEDURES



CREATE YOUR OWN TERMS AND CONDITIONS, POLICIES AND PROCEDURES



CREATE YOUR OWN TERMS AND CONDITIONS, POLICIES AND PROCEDURES



BUILD YOUR TEAM



CREATE YOUR CONTENT AND SOLICIT PARTICIPATION

 - Invite EVERYONE to participate

 - Knock on familiar doors

 - Engage your immediate pool of connections

 - Break out the “big guns” (supervisors and managers- least 
favorite option)

 - Use previous content to promote upcoming content

 - Encourage participation in multiple opportunities

 - Include featured staff in the promotion of their content

 - PREPARE YOURSELF TO HAVE A TOUGH TIME RECRUITING 
PARTICIPATION  (Don’t be too hard on yourself!)



DIFFERENCES BETWEEN POSTING PLATFORMS

Social media features (posts)

 - Posted directly to social media pages

 - Public can comment and interact 
with the post and its contributors

 - Memorialized on page 



Social media features (posts)



Blogs

 - Caters to the traditional media crowd 

 - More in-depth content

 - Allows interested parties without social media 
to be in the loop

DIFFERENCES BETWEEN POSTING PLATFORMS



Blogs



Social media “stories”

 - 24 hour run

 - No longer than one minute

 - No comments can be seen by the public (just the 
account holder)

 - Ideal for capturing users who prefer the casual social 
media scroll instead of going to the account page

 - Can be archived 

DIFFERENCES BETWEEN POSTING PLATFORMS



Social media “stories”



Tik Tok

 - More casual than other social media platforms

 - Content can be VERY short

 - Condense and diversify content to have its own 
identity

 - In app editing

DIFFERENCES BETWEEN POSTING PLATFORMS



Tik Tok



Review, Review, REVIEW!

 - Take advantage of an additional set of eyes

 - Be receptive to feedback

 - Send to the featured staff member(s) for final 
approval

 - HAVE FUN WITH IT!

WHEN IT’S ALL SAID AND DONE…



WHY WE DO IT!



RivCoDA Social Media

Facebook

@RivCoDA
LinkedIn

Riverside County District 

Attorney’s Office

Twitter

@rivcoda

Instagram

@rivcoda

*Also on Nextdoor and YouTube

Tik Tok

@rivcoda



Jayli 
Barkley

Cell- (951) 205-7526
Email- JayliBarkley@RivCoDA.org

THANK YOU FOR YOUR TIME!
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Q&A

What questions or comments do 

you have for us? 
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• www.ca-ilg.org/engagement

• Basics of Public Engagement

• ILG’s TIERS Public Engagement Framework

Public Engagement Resources

• Article: Making the most of the post: Ways to boost your city’s social media strategy

• Leadership Resources: www.ca-ilg.org/leadership

• Building Trust through Public Engagement

Other ILG Resources

ILG RESOURCES AND TRAININGS

http://www.ca-ilg.org/engagement
https://www.westerncity.com/article/making-most-post-ways-boost-your-citys-social-media-strategy
http://www.ca-ilg.org/leadership
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JOIN OUR WIDESPREAD NETWORK OF LOCAL GOV’T LEADERS

20,000+
Local 

Agency 
Leaders

2,500+ 
Special 
Districts

482 Cities58 Counties

@InstituteFor

LocalGovt@instlocgov
Institute for Local 

Government
www.ca-ilg.org

/stayinformed

http://www.ca-ilg.org/
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The recorded presentation and 
materials will be shared 

electronically with all attendees a 
few days after the webinar. 

RECORDING AVAILABLE SOON



Thank you for joining us!

MELISSA  KUEHNE

mkuehne@ca-ilg.org
KRISTEN ALLISON

KristenAllison@rivcoda.org

HONGDAO NGUYEN

hongdao.nguyen@bbklaw.com
JAYLI BARKLEY

JayliBarkley@RivCoDA.org
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