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Salary, healthcare, pensions, leaves and other employment benefits are typically viewed by 
employees as an important component of the compensation package they receive for their work. 
Employer proposals to change any of those benefits, even for new employees, are subject to 
California law which requires the public employer to notify the applicable employee 
organization about the changes and provide it with the opportunity to meet and confer or 
bargain over the proposed changes and/or the impact(s). 
 
Listed in alphabetical order below are the key concepts relating to that process. 
 
Agency Shop. This refers to a situation in which an employee whose classification is part of 
an employee association or in a bargaining unit must either join the employee association 
(union) or pay the association a fee for its services in representing the employee’s interests to 
management. The state’s collective bargaining law for local public agencies (the Meyers-Milias-
Brown Act) specifies the procedures for creating an agency shop.1 Agency shops provide an 
equitable balance between a desire to make union membership a voluntary decision of each 
employee and the union's interests in avoiding “free riders” (people who benefit from that part of 
the union’s activities but do not pay for them).  
 
Arbitration. This is a method for resolving disputes by submitting the dispute to a neutral 
third-party (an arbitrator) who conducts an evidentiary hearing and whose decision may be final 
and “binding” or merely “advisory,” depending on the policy of the employer or the terms of an 
existing memorandum of understanding.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.ca-ilg.org/LaborRelationsGlossary
http://www.investorwords.com/10256/make.html
http://www.businessdictionary.com/definition/membership.html
http://www.businessdictionary.com/definition/voluntary.html
http://www.businessdictionary.com/definition/decision.html
http://www.businessdictionary.com/definition/union.html
http://www.businessdictionary.com/definition/free-rider.html
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Typically, the public employer and the recognized employee organization split the cost of the 
arbitrator’s fees as provided in their collective bargaining agreement or contract.   
 
• “Grievance” or “Rights” Arbitration. This type of arbitration resolves disagreements over 

the interpretation and application of an existing memorandum of understanding.  

• “Interest” Arbitration. This process resolves an impasse in negotiations and requires an 
arbitrator (or arbitration panel) to determine the terms for a new memorandum of 
understanding, which may be advisory or binding.  

Note that the arbitrator’s decision in interest arbitration may only be binding on the local agency 
if the agency (or its voters) have decided to give such authority to the arbitrator; state laws 
providing for binding interest arbitration have been declared unconstitutional, because they deny 
local officials of their authority over budget decisions by giving that authority to a private 
individual.2 
 
Bargaining Unit. This refers to a group of employees who share related skills or common 
interests in working conditions. This grouping or bargaining unit is then represented by a union 
or other public employee organization in its relationship with the public agency employer, to 
include collective bargaining. The term “bargaining unit” is used interchangeably with the terms 
“union,” “employee association,” or “recognized employee organization.”  
 
All employees holding positions represented by the bargaining unit are covered by the 
memorandum of understanding reached between the employer and recognized employee 
organization, whether they are dues-paying union members or not.  
 
For California local agencies, the public agency employer determines the appropriate bargaining 
units within the agency.3 The agency typically has an employer-employee relations ordinance or 
resolution which describes the procedures to determine bargaining units, to resolve disputes over 
bargaining unit formation and to establish bargaining unit representation. The public agency 
typically creates these procedures after consulting in good faith with the representatives of a 
recognized employee organization.4 Related concept: meet and confer. 
 
Closed Session. California’s open meeting laws allow a local agency governing body to 
meet in closed session to provide instructions to the agency’s bargaining representatives.5 These 
sessions may take place both before and during labor negotiations. 6 The instructions can include 
parameters on salaries, benefits and working conditions.7 Discussions on funding priorities and 
available funds may occur, but only insofar as necessary to instruct the agency’s bargaining 
representatives.8  
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The theory of allowing these discussions to occur in closed as opposed to open session is to 
enable the agency to avoid revealing the agency’s bargaining parameters to bargaining unit 
representatives. These closed sessions help agency leaders to communicate with their bargaining 
representatives in confidence in an effort to obtain the best deal possible for taxpayers.9 Related 
concept: confidentiality, transparency.  
 
Collective Bargaining. This is the negotiation process that occurs between an employer 
and a bargaining unit where the parties try in good faith to reach agreement on wages, hours, 
benefits and other terms and conditions of employment. (Wages and benefits, hours and other 
terms and conditions of employment are the “mandatory” subjects within the scope of bargaining 
and upon which the parties must meet and confer in good faith.)  
 
A union or other labor organization typically represents a bargaining unit in the collective 
bargaining process with the public agency employer. The parties can collectively bargain over 
such issues as salaries, benefits, vacation time, work hours, safety conditions, grievance 
procedures, etc.  
 
The goal of the collective bargaining process is for the parties to reach an agreement on wages, 
hours and the terms and conditions of employment and to honor them by creating a 
“memorandum of understanding.”10 Collective bargaining by local public entities is governed by 
state statutory laws and administrative agency (Public Employment Relations Board or PERB) 
regulations and judicial decisions. Related concepts: bargaining unit and good faith. 
 
Confidentiality. Disclosing confidential information shared in closed session relating to the 
public agency’s collective bargaining parameters or strategies violates the state’s open meeting 
laws.11 Any decision to disclose confidential information must be a legislative majority decision, 
not an individual legislative body member decision.12 For more information, see www.ca-
ilg.org/closed-session-leaks. Related concept: transparency. 
 
Concession Bargaining. This form of bargaining, also called “take back” bargaining, 
refers to a situation in which a public agency finds itself unable to maintain the same level of 
staffing, wages and/or benefits (or other terms and conditions of employment) for its bargaining 
units typically due to budget constraints.  One of the agency’s options is to negotiate concessions 
with its bargaining units to reduce costs in order to achieve a balanced budget.  
 
This contrasts with bargaining sessions in which bargaining units enter into negotiations seeking 
enhancements to salaries, benefit packages, staffing levels and such.  
 
Critical elements to the success of concession bargaining include agency transparency in terms 
of its financial situation, trust in the accuracy of the financial information it shares with the 
recognized employee organization, and clarity on the agency’s labor relations objectives.13  
 
  

http://www.ca-ilg.org/
http://www.ca-ilg.org/closed-session-leaks
http://www.ca-ilg.org/closed-session-leaks
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Effects Bargaining. This is a type of bargaining which involves certain management 
rights which impact wages, hours or conditions of employment—matters within the mandatory 
scope of representation. These decisions need not to be a part of bargaining, however to the 
extent that they have an impact or effect on employee wages, hours or conditions of 
employment, the agency must meet and confer on the impacts. Related concepts: meet and 
confer, management right and scope of representation. 
 
Elected Official Role in Collective Bargaining. Typically, the most effective role 
elected officials can play in the labor relations process is to set key financial and other 
parameters for the negotiating team that indicate what kind of final agreement the governing 
body will be willing to approve at the end of the negotiating process.14 Financial parameters 
include salary and benefit costs, but also costs associated with operational changes that may be 
proposed in the course of discussions.  
 
By setting parameters, as opposed to specific positions or strategies, the governing body provides 
its bargaining representatives with the flexibility necessary to engage in the give and take 
characteristic of the bargaining process.  
 
It is not uncommon for the recognized employee organization to lobby individual members of 
the legislative body in order to gain an advantage in the bargaining process. Parameters for 
contacting legislative body members during labor negotiations as well as other procedural 
matters may be agreed to in a negotiated set of ground rules to help guide the collective 
bargaining process.  
 
For more information, see www.ca-ilg.org/post/elected-officials-role-collective-bargaining. 
Related concepts: closed session and confidentiality. 
 
Employee-Employer Relations Resolution. A local public agency may adopt 
rules through an ordinance or resolution that will govern its labor relations activities, including 
its impasse procedures. As with other actions involving the setting of rules or policies affecting 
members of a recognized employee organization, the agency must consult in good faith with 
recognized employee organizations before finalizing its rules.15 California law offers a list of 
issues that can be addressed through such rules.16 
 
Fact Finding. This is a process for local agencies and employee organizations when they 
come to impasse in labor negotiations. The process provides the recognized employee 
organization the right to request the parties’ differences be submitted to a fact-finding panel. The 
recognized employee organization must make a written request for fact finding within 30 days 
from impasse declaration or a decision of a mediator, if mediation was used to resolve the 
impasse. The fact finding panel is composed of three persons—one chosen by the public agency 
employer, one chosen by the recognized employee organization, and the chair provided by the 
Public Employment Relations Board (“PERB”). The parties split the costs of the fact finding 
panel. Once convened, the fact finding panel must conduct an investigation, hold informal 
hearings and issue a report within 30 days.  
 

http://www.ca-ilg.org/
http://www.ca-ilg.org/post/elected-officials-role-collective-bargaining
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The panel considers many criteria, including:  
 

• Interests and welfare of the public and the fiscal health of the public agency. 

• The cost of living. 

• Hours, conditions of employment, and overall compensation received by employees: wages, 
healthcare, retirement benefits, vacations, holidays, and other excused time. 

• Comparability of hours, conditions, and overall compensation received by employees of 
comparable public agencies.   

The parties have 10 days to negotiate and reach agreement once the fact finding opinion is 
released. After 10 days, if the parties are unable to reach negotiated agreement, the fact finding 
opinion becomes a public record and the governing body of the public agency may declare 
impasse and unilaterally impose its last, best, and final offer, which remains until the parties 
negotiate a new memorandum of understanding. 
 
Good Faith. The law requires local agencies to genuinely try to reach an agreement with 
employee organizations prior to making a decision affecting matters within the mandatory scope 
of bargaining (wages, hours and other terms and conditions of employment).17 This involves 
approaching conversations with an authentic desire to resolve differences and reach a common 
ground,18 as opposed to a resolve not to budge from an initial position.19  
 
Ground Rules. A voluntary set of agreed-to rules or procedures to guide the collective 
bargaining process. Ground rules typically include such matters as how many persons may 
participate, how often meetings will occur, whether the parties may take time out to caucus, 
agreeing to refrain from discussing the negotiations in public or contacting members of the 
governing body, etc. Ground rules are not required; they can be helpful in the collective 
bargaining process if the parties can easily agree to their content. 
 
Impasse. Despite everyone’s good faith efforts, there can come a point in negotiations in 
which one or both parties determine that their differences are so substantial or discussions so 
prolonged that future meetings would be futile.20 If this occurs, a local agency can implement the 
impasse resolution procedures specified in its employer-employee relations resolution. After 
exhaustion of the impasse resolution procedures (including the fact-finding process if requested 
by the recognized employee organization) agencies not subject to arbitration may implement the 
agency’s last, best, and final offer.21  
 
  

http://www.ca-ilg.org/
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Last, Best, and Final Offer. When the parties have reached impasse, the local agency 
may provide a last, best, and final offer which describes the local agency’s position on the 
mandatory scope of representation (wages, hours and conditions of employment). These are the 
terms which can be unilaterally implemented by the local agency, after going through impasse 
procedures. Imposition of the last, best, and final offer does not create a memorandum of 
understanding. The offer remains in place until the parties negotiate a new memorandum of 
understanding through the meet and confer process, prior to the adoption of the agency’s next 
fiscal year budget. 
 
Management Rights.  These are prerogatives reserved to management, relating to the 
merits, necessity and organization of the services the agency provides to the community. 
Management rights are outside the mandatory scope of bargaining. Examples including the right 
to hire, fire, determine whether a public program is necessary and to what extent it should be 
staffed. Matters which fall within a local agency’s management rights are generally not subject 
to meet and confer. However, to the extent that exercise of management rights, affects wages, 
hours or conditions of employment, effects bargaining may be required. Related concepts: meet 
and confer, meet and consult and effects bargaining. 
 
Mediation. A method of resolving impasse in which a mutually agreed upon third-party (a 
mediator) assists the parties in identifying areas of shared interest and facilitating agreement. The 
public agency and the recognized employee organization(s) share the mediation costs.22 The 
mediator acts as a facilitator in helping the parties resolve their differences. Typically, mediation 
is not final and binding nor does it require an evidentiary hearing. If the parties do not resolve the 
impasse through mediation, the recognized employee organization may request fact finding. 
Alternatively, in interest arbitration, the arbitrator (or arbitration panel) acts as a decision-maker 
and resolves disputed issues. 
 
“Me-too” Clause. This can be a clause in a memorandum of understanding. It says that if 
another employee bargaining unit within the local agency negotiates or receives a better benefit, 
then that memorandum of understanding with the “Me-too” clause is automatically enhanced in 
the same way.  
 
Meet and Confer. Public agency management and employee representatives have a mutual 
obligation to bargain in good faith to reach agreement on issues relating to wages (including 
pensions and other post-employment benefits), hours and other terms and conditions of 
employment (sometimes referred to as “the mandatory scope of representation”).23 This 
obligation does not extend to issues relating to the merits, necessity, or organization of a 
particular public service activity (so called “management rights”), except to the extent that any 
proposed changes impact wages, hours or other terms and conditions of employment.24 
 
Meet and Consult. This is a lesser standard of consultation between public agency 
management and employee representatives. It applies to changes to public agency policies, rules 
and regulations regarding management rights to the extent that they do not affect the mandatory 
scope of representation.  
 

http://www.ca-ilg.org/
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For example, changes to personnel rules, department policies or general orders or (depending on 
content) the employee-employer relations resolution require that the public agency notify the 
recognized employee organization of the proposed changes and offer to discuss the new policy 
prior to implementation. However, under the meet and consult standard, the parties are need not 
to reach negotiated agreement on the policy prior to implementation.25 Where the new policy 
affects or impacts the mandatory scope of representation, the parties must meet and confer to 
attempt to reach negotiated agreement prior to implementation by the public agency.  
 
Memorandum of Understanding (MOU). Also referred to as a contract or a 
collective bargaining agreement, this is a written agreement between the local public agency and 
the recognized employee organization. It describes the wages, hours and other terms and 
conditions of employment for the organization’s bargaining unit members for a stated period of 
time, as collectively bargained by the parties.26 To be binding, both the employee organization 
and the governing body must approve the memorandum of understanding.27 
 
Meyers-Milias-Brown Act. This is the California law28 that provides a framework for 
resolving labor issues (such as wages, hours and other terms and conditions of employment) 
between local public agencies and public employee organizations. It is sometimes referred to by 
its acronym “MMBA.”  
 
The act recognizes the right of public employees to join labor organizations of their own choice 
and be represented by those organizations in their employment relationships with public 
agencies.29 It covers cities, counties, and special districts but does not cover public school 
districts, community colleges, the University of California, the State University system or the 
State of California.30  
 
Past Practice.  These are practices or policies which have not been reduced to writing, but 
have, over a period of time, become accepted by both management and the recognized employee 
organization. A past practice may show how a provision in a memorandum of understanding has 
been interpreted by the parties. An established past practice can be ended or changed with proper 
notice and process. A zipper clause can also be used to try to defeat a claim of entitlement to a 
past practice.  
 
Public Employment Relations Board (PERB). This is a California agency that 
helps resolve collective bargaining disputes between public employers, employees and their 
unions. It upholds and administers California law concerning the collective bargaining statutes 
covering California public employees. PERB’s jurisdiction is limited to resolving claims of 
unfair labor practices and interference with employee organization rights (right to unionize and 
be free from reprisal for collective bargaining activity), over which is has exclusive initial 
jurisdiction (this means that the parties cannot file a lawsuit prior to asking PERB to resolve the 
dispute). PERB does not enforce terms in a memorandum of understanding or an Employee-
Employer Relations Resolution.   
 

http://www.ca-ilg.org/
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Regressive Bargaining. This occurs when a party backs away from a proposal 
submitted during negotiations. Such action can be the basis of a claim of not negotiating in good 
faith. 
 
Reopener Clause. This is a clause in a memorandum of understanding which sets a date or 
an event which reopens negotiations on a particular issue within the agreement. An example of a 
reopener clause is an agreement to revisit a cost of living raise for employees in the event that the 
local agency receives new revenues. 
 
Scope of Representation. The “scope of representation” refers to all matters relating to 
employment conditions and employer/employee relations, including, but not limited to, wages, 
hours, pensions, benefits and other terms and conditions of employment.31 It does not include 
consideration of the merits, necessity or organization of any service or activity provided by law 
or executive order, which is sometimes referred to as management rights within the “permissive” 
scope of representation.32 
 
Tentative Agreement (“TA”) Issues that have been agreed to during bargaining are set 
aside as being the subject of a tentative agreement or “TA.” The parties then can continue to 
work on the other unresolved issues at the bargaining table. A tentative agreement on any issue 
does not in and of itself become an agreement until all the issues have been resolved and both 
parties have approved the final agreement. 
 
Transparency. The state’s open meeting laws generally balance the values of transparency 
and confidentiality in regards to labor negotiations. For example, the governing body of a public 
agency must describe the nature of a particular closed session item on its agenda.33 This makes 
the public aware of the fact that instructions are being given to the agency’s labor negotiators in 
closed session; it also provides the public the opportunity to offer their thoughts prior to the 
governing body’s closed session.34  
 
Once labor negotiations are completed and the bargaining unit approves the agreement, the 
memorandum of understanding must be approved in an open meeting by the represented 
employees.35  
 
The governing body can choose to publicly disclose more than the information required under 
the open meeting laws, but it can never provide less information.  
 
Another element of transparency is the fact that public agency salaries and benefits are generally 
considered public records, as are contracts between public agencies and employees.36 Public 
records law requires agencies to disclose records upon request. Given the recent public interest in 
public agency salaries and benefit packages, one policy and transparency issue for local agencies 
to consider is to make public records readily available (for example, through the agency’s 
website) without waiting for a public records request. For more information on website 
transparency, see www.ca-ilg.org/post/local-agency-website-transparency-opportunities. 
 

http://www.ca-ilg.org/
http://www.ca-ilg.org/post/local-agency-website-transparency-opportunities
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Unfair Labor Practice Charge (ULP). This is an allegation of failure to bargain in 
good faith or interference with an employee’s rights to form a union or participate in the 
collective bargaining process. Either the employee, recognized employee organization or the 
local agency can file an unfair labor practice charge with the Public Employment Relations 
Board, which has exclusive initial jurisdiction to hear the matter. An unfair labor practice charge 
must be filed within six months from the date the charging party knew about the conduct alleged 
in the charge. 
 
Zipper Clause. This is a provision in a memorandum of understanding that states that the 
written memorandum of understanding is the complete agreement negotiated between the parties. 
Such a clause typically states that nothing excluded from the written  memorandum of 
understanding is agreed to unless it is put in writing, signed by all parties an attached to the  
memorandum of understanding. 
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