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2. Designing Decision-making Procedures
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Process Design For Quasi-Judicial Decisions
People relate to land use decisions—and are often passionate about them—because of the impact these decisions have on their physical surroundings.  Adherence to standard procedures assures that constitutionally and statutorily created due process rights are met even in the most heated of debates.  

As a result, procedures should be designed to promote timely and meaningful participation, permit adequate review, eliminate redundancy, minimize delay, and result in actions that further the goals of the general plan.  Good procedure design limits the risk of litigation and provides the community with greater confidence in government decision-making.

Legislative vs. Quasi-Judicial: What Type of Decision Is It? 

The type of decision that is being made by the agency dictates the procedural requirements for that decision.  Most land use decisions are either “legislative” or “quasi-judicial.”      

Legislative decisions involve policy choices that apply to a broad class of landowners.
  Examples include the adoption of general plans or zoning ordinances. Courts show greater deference to these decisions because the legislative process provides its own checks and balances. Thus, courts will only invalidate legislative acts under two conditions: when they fail to follow required procedures or when they are wholly irrational, arbitrary, or entirely lack evidentiary support.
  Put another way, a legislative action will be upheld if it bears a reasonable relationship to the public welfare and appropriate procedures have been followed.
  

In contrast, quasi-judicial decisions (also called adjudicative or administrative decisions) involve individual applications that are being considered for approval.  Examples include granting a conditional use permit or a tentative map application.  Here, broad policies are being applied to a specific parcel or project.  The procedural requirements are more stringent because the local agency is acting more like a court: there is a hearing, evidence is taken, and the decision-maker is vested with discretion to determine the facts and make findings.
  

Courts scrutinize quasi-judicial decisions more closely.  An action may be overturned if the agency (1) exceeded its authority; (2) failed to provide a fair hearing; or (3) or made a decision not supported by substantial evidence (also called “a prejudicial abuse of discretion”).
  The primary difference between the legislative and quasi-judicial standard is the substantial evidence standard: courts look beyond whether the decision was “reasonable” (the legislative standard) and look to see that the decision is supported by substantial evidence.
  

There is also a third classification: ministerial decisions.  These are mandatory, nondiscretionary actions where the agency must grant (or deny) an application based on the presence (or absence) of a predetermined set of conditions.
  An example would be a final map approval under the Subdivision Map Act, where the agency may only determine whether or not the applicant has met the conditions in the tentative map.  

Though important, ministerial decisions are not discussed in further detail in this publication. This is not to say that risks are not present. For example, failing to take the appropriate ministerial action may subject to decision-maker to liability under the Tort Claims Act.
 But they do not pose the same risks associated with the typical legislative and quasi-judicial land use decisions that are the focus of this publication.  

	Adjudicative and Legislative Acts

	Adjudicative Acts

· Conditional Use Permits

· Variances

· Coastal Development Permits

· Subdivision Maps

· Williamson Act Cancellations

· Development Allotment per Growth Control Ordinance

· General Plan Consistency Determinations

· Habitat Conservation Plan Amendments
	Legislative Acts

· Airport Land Use Plans

· Water District Annexations

· Planned Unit Developments

· Zoning and Zoning Amendments

· General Plan Adoptions

· Special Assessment Establishment

· Road Abandonment

· Specific Plans

· Habitat Conservation Plans


CIVIC ENGAGEMENT FOR LEGISLATIVE DECISIONS

Local agencies are increasingly turning toward more participative models of decision-making, particularly for the development and implementation of general plans, zoning ordinances, and other legislative acts.  Citizens advisory committees, stakeholder processes and other non-conventional hearing formats are all methods that create greater civic involvement.  

These strategies are also excellent risk management tools.  They can lead to more informed decisions and greater public confidence in agency decision-making.  Greater involvement also generates more realistic expectations by the public.  Indeed, public hearings are sometimes ill suited to truly engage the public.  Members of the public sometimes comment that the timing of the hearing—at the end of the process just prior to the final vote—makes them feel like they had little ability to affect or shape the final project.  Such frustration can lead to litigation.

Public engagement also leads to more developed thinking about solutions: ideas that have been vetted through various community groups and participation processes are less likely to include provisions that will unfairly regulate the use of land.  There is some evidence that courts look upon such processes favorably.  In one contentious case involving a developer association’s challenge to an inclusionary housing ordinance, a court of appeal noted favorably that the ordinance had been developed after consultation with a community advisory committee that counted several developers among its members.

	Public Involvement Resources

	Good public participation does not just happen.  It requires time, thought and funding.  Here are three Institute for Local Government resources for more information:

· Collaborative Governance Initiative (www.ca-ilg.org/cgi)

· Getting the Most Out of Public Hearings: Ideas to Improve Public Involvement (www.ca-ilg.org/publichearing)
· Planning Commissioner’s Handbook, Chapter 3 (Public Participation) (www.ca-ilg.org/planners)


PROCEDURAL REQUIREMENTS FOR LEGISLATIVE ACTS

Legislative acts are usually adopted by ordinance. One exception, however, is the general plan, which is adopted by resolution.
  Resolutions are less formal than ordinances and become effectively immediately (as opposed to ordinances, which become effective 30 days after adoption). However, both are considered legislative acts and must meet minimum procedural requirements in order to become effective:

· Meeting and Agenda Requirements.  The Brown Act requires that most legislative acts (there is an exception for urgency ordinances) must be adopted at a regular, noticed meeting where the public can participate and comment.
  The primary notice requirement under the Brown Act requires that the meeting agenda be posted in a way that is accessible to the public and describes the time, location, and subject matter of the meeting.
 

· Public Hearing.  The local agency must also hold a public hearing,
 usually at a regular scheduled meeting of the legislative body.  The hearing notice and publication requirements extend beyond those of the Brown Act.  The notice should include the date, time, and place of the hearing, the identity of the hearing body or officer, a general explanation of the matter to be considered, and a general description, in text or by diagram, of the location of the real property, if any, that is the subject of the hearing.
  Typically, notice is provided by public postings and publication in a local newspaper.
    

· California Environmental Quality Act (CEQA). Additional notice and comment provisions are required in order to comply with CEQA where an ordinance or action constitutes a “project” within the meaning of that law.

· Two Readings.  Zoning ordinances (or amendments to zoning ordinances) generally require two readings: one to introduce the ordinance and a second to adopt the ordinance.
  Ordinances must be read in full at the time of introduction or passage, unless a majority of the body waives the requirement.
 These requirements are not applicable to the adoption of a general plan, however, which is generally adopted by ordinance. 

· Majority Vote.  A majority vote of the total membership of the governing body is required to adopt an ordinance or a resolution.

· Findings.  Findings are generally not required for legislative acts, though they are sometimes required by statute in specific instances. Examples include when a general plan or ordinance limits the number of newly constructed housing units or when very low-, low-, or moderate-income housing is disapproved.
  Findings are required for adopting a general plan if it includes provisions that limit the number of housing units that can be built.
 

· Publication and Effective Date.  Resolutions ordinarily take effect immediately.
  Unless state law directs otherwise, however, ordinances take effect on the 31st day after adoption.
 Ordinances must also be published within 15 days of passage in a local newspaper of general circulation.  If there is no newspaper in the community, the ordinance must be posted in at least three public places.
 

· Urgency Ordinances.  Ordinances are immediately effective when necessary to preserve the public peace, health or safety. The urgency must be explained in a declaration and win approval by a four-fifths vote.
 Some agencies adopt an identical “back up” ordinance through the usual procedure (two readings).  If the urgency ordinance is challenged, the non-urgency version of the ordinance will have already taken effect.

· Interim Ordinances or Moratoria.  Interim ordinances are typically used to prohibit a use that conflicts with a contemplated zoning proposal that is under consideration. They require a four-fifths vote and may be extended up to a maximum of two years.

Failure to comply with state law procedural requirements typically invalidates the ordinance,
 although in some instances the agency must be given the opportunity to cure the violation.
  As a general rule, however, violation of local procedural rules does not invalidate the action.
   
Process Design For Quasi-Judicial Decisions 

Quasi-judicial decisions, such as project approvals, require a formal hearing where evidence is taken.  The decision-maker (usually the planning commission or zoning administrator) is vested with the discretion to apply the legal standards or policy criteria and make determinations.  Although the procedural requirements are stricter, public engagement techniques may still be used to help gather neighborhood sentiment, or allow a design review committee the opportunity to preview a project before it takes final shape.  However, they should either be voluntary (on the part of the applicant) or be designed in a way that offers the applicant an ability to respond to all the information that is collected.

1.  Notice

Typically, all owners of property within a radius of 300 feet of the property should receive notice by mail of a pending application at least 10 days before the hearing.
  In some instances, local agencies increase notice radius to 500 feet or some other measurement.
  The notice of the hearing must adequately describe the action under consideration. For example, one notice for a variance was held inadequate because the notice only described it as a variance for a garage and failed to note the second unit above the garage.
 Courts view inadequate notice as equivalent to providing no notice at all.
  

	Notice and Limiting the Scope of Potential Litigation

	Agencies can limit their exposure to appeal to only those issues raised during the administrative process (thereby preventing the filing of new claims or arguments) by including the following phrase (or substantially similar language) in the public notice:

“If you challenge the [insert nature of proposed action; for example: general plan amendment] in court, you may be limited to raising only those issues you or someone else raised at the public hearing described in this notice, or in written correspondence delivered to the [insert public agency conducting the hearing] at, or prior to, the public hearing.”



2.  Fair Public Hearing

Decision-makers must base their decision on the facts that are presented to them as part of the quasi-judicial process, just as a court bases its decision on the evidence presented at trial.  Public hearings are often the forum where all the evidence is presented. Hearings are often conducted as part of a regular meeting of the decision-making body.  The procedure employed must be fair and accord applicants and others with an interest in the matter a meaningful opportunity to prepare, be heard, and rebut evidence. The process must include some basic safeguards:
· Decision-Makers Should Be Present For All Evidence. Anyone involved in making the decision must have heard all the evidence. This becomes an issue if a member of the decision-making body misses a meeting where evidence is presented, but the vote is postponed to a later meeting. While the best practice is to be present for all hearings, in some cases the member may still vote after reviewing the tape or testimony of the earlier meeting, reading all documents involved, reviewing all aspects of the issue presented, and stating on the record that such review and examination was completed.
  

· Decision-Makers Should Avoid Ex Parte Contacts.  An ex parte communication occurs when a decision-maker receives information—by meetings on the street, phone calls, and even e-mails—outside of the quasi-judicial process (ex parte is Latin for “from one side only”). Reliance on information received in this way can be unfair because the opposing parties are not there to rebut the information.  Decision-makers should avoid outside contacts that could support a claim of bias.
  Care should also be taken not to use outside contacts to develop a consensus on an issue outside the hearing room.
  If an ex parte contact occurs, the affected decision-maker should disclose the contact and the substance of the communication at the hearing prior to receipt of public testimony. This will get the evidence shared during the contact into the record. Many agencies adopt formal policies governing these kinds of contacts. 

· Informal Site Visits Raise Concerns. Staff will often do a site visit for significant projects as part of its analysis for the staff report.  However, decision-makers also sometimes visit a project site. This raises fairness concerns because the decision-maker may draw a conclusion outside of the hearing. Though some argue the better option is to avoid such visits altogether, many local agencies require that decision-makers disclose any site visits that they may have made—along with any conclusions they drew from such visits—at the beginning of the hearing prior to public testimony. Decision-makers should check with the agency’s attorney to see what procedures may apply.  Some legislative bodies schedule field trips as adjourned regular meetings to review a project site.

Finally, to the extent that local agencies rely on outside hearing officers to make certain kinds of quasi-judicial decisions, they must take care that the hearing officer does not have a financial interest in making favorable decisions for the agency.  One court questioned the underlying fairness of a system where the agency hired its own hearing officers because the paid hearing officer had a financial interest in future adjudicative work from the agency and therefore could be tempted to make decisions in the agency’s favor.
  This problem can be avoided by entering into a pooling arrangement with other agencies to function as advisers for each other when the need for hearing officers arises, using in-house hearing officers, contracting with the State to use administrative law judges or a private mediation service to use retired judges, or engaging hearing officers on a long-term contract.  

In short, the lesson is to design and implement processes that create a level playing field for all interested parties.  Courts are likely to look closely at actions that have the appearance of prejudice, even where none actually exists. 

	Steps in A Typical Hearing


	· Staff presents a report to the decision-making body

· Staff takes questions from the decision-makers

· Public hearing is opened

· Applicant, or project proponent, makes a statement

· Other supporters and opponents makes statements

· Applicant makes a rebuttal or closing statement 

· Decision-maker deliberates

· Decision is made


3.  Managing Testimony and Evidence

Public hearing procedures must allow all interested parties a fair opportunity to present evidence supporting their position.
  Evidence may include documents, pictures, and witness testimony.  The credibility of witnesses, and the weight to be given the evidence, are also within the agency’s discretion.  Local procedures vary, but can address the following issues: 

· Informal Rules of Evidence.  Local agencies need not follow the formal rules of evidence used by courts.
  All locally adopted rules and policies, however, should be referenced in the hearing notice.  A good practice is to develop some guidelines about the form in which evidence may be submitted in order to avoid submission of long videotapes or irrelevant material that is impractical, due to time and resource constraints, for the decision-maker to fully consider.   Such procedures should be written carefully, however, so as not to inadvertently exclude relevant information. The presence of such rules should also be referenced in the hearing notice so that the public can make appropriate preparations.

· Managing Testimony.  The individual right to be heard must be balanced against the public interest in fair but efficient hearings.
  Agencies may place reasonable restrictions on the length of testimony.  Typical methods include providing each person a short period (usually 3 minutes) to speak or providing each side a certain period of time (30 minutes) to make their case.  The applicant often makes an opening statement, but is also the last to speak to afford the opportunity to rebut any adverse evidence.  The agency has the discretion to refuse repetitive or irrelevant evidence, and forbid disruptive behavior.  

· Collect Evidence for the Record. All written and pictorial evidence presented at the hearing should be collected.  The hearing notice should advise those who wish to present evidence to provide copies to the agency and the opposing party prior to the hearing.  Anything not admitted into the record at the hearing should not be used in making the decision.

· Cross Examination.  Cross-examination is generally not standard in land use hearings and, to the extent it is used, is generally limited to specific circumstances, such as when an “expert” is invited to make a presentation.  Otherwise, the prospect of cross-examination may have a chilling effect on public participation that deprives the decision-making body of important information.
  

The important thing from a process design standpoint is to have a fair system in place so that when controversies do arise, the losing party does not feel like the process affected the outcome. 

	Facts and Evidence

	The record upon which a decision is made is often made up of more than just facts. Evidence may also be considered.  An example of evidence would be an expert opinion offered by a specialist or consultant.  The expert’s conclusion is usually an opinion drawn from the expert’s view of the facts.  A local agency may reasonably rely on such opinions in making its final determination.  Another example of evidence is the testimony of surrounding residents expressing support or concern even though their opinions may not be supported by independent facts in the record.


4.  Improper Combination of Functions 

Additional process requirements affect enforcement actions—such as nuisance abatement and permit revocations (as opposed to simply evaluating permit applications). Here, the agency’s attorneys must avoid advising the staff enforcing policy, and then advising the ultimate decision-maker.  Two court decisions have addressed this issue:

· An attorney who played an active role in revoking an adult business license could not advise the hearing officer assigned to adjudicate the appeal of the revocation.

· An attorney who occasionally provided advice for a board could not also prosecute disciplinary actions before that board.

The underlying theme is that the role of an advocate is inconsistent with the role of a decision-maker.  The problem may also arise with non-lawyer staff.
  Thus, enforcement staff should not directly advise adjudicatory officials.  Likewise, if a decision is subject to multiple levels of review, it may be inappropriate to have the lawyer who advised the lower tribunal advise the higher one.
  

To date, this rule has only been applied when an agency is enforcing or prosecuting an ordinance. It has not been applied when an agency is evaluating or processing discretionary permits, environmental decisions, or subdivision applications. As a result, the attorney (or staff) who works on processing a permit should also be able to advise decision-makers like the planning commission on the project.

But agencies acting in a prosecutorial or enforcement capacity should adopt appropriate safeguards.
  One practice would be to create an “ethical wall” by not allowing prosecutorial and advisory staff to discuss specific cases or policies.  Thus, one person neither knows about nor affects anything the other is doing as to the matter.
  This is a simple approach, but probably not practical for smaller agencies with less staff.  Even for larger agencies, it may be difficult to ensure consistency if a senior lawyer cannot supervise a junior attorney on a specific action. 

The alternative is to avoid providing legal advice at the lowest prosecutorial level.  Under this method, attorneys provide only generalized advice to enforcement staff and cannot provide advice on specific cases. With this approach, any legal problems could be reviewed and corrected at the adjudicative level.  The disadvantage is that the absence of specific legal advice may hinder enforcement.  Finally, if the agency believes that advice at the prosecutorial or investigative level is critically important, the agency can employ outside counsel to provide that advice and the agency’s counsel can advise the decision-makers during the adjudicatory phase.  

5.  Issuing a Decision
The local agency should issue its final decision in writing, usually soon after the public hearing.  The timing and service of this notice begins the tolling of the statute of limitations—or the time in which the action may be challenged in court.  The required notice should be given whether the action approves or denies the application.  Challenges to quasi-judicial decisions must be filed within 90 days of the date that the agency's decision becomes final.
  The notice of the final decision should include a statement that the amount of time in which judicial review may be sought is governed by California Civil Procedure Code section 1094.6.
  

It is also a good practice to announce on the record after the decision any local time limits for appealing the decision.   
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