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1. What, in a nutshell, does AB 1234 require in the area of expense
reimbursement?

AB 1234 contains certain requirements and restrictions on local agency practices relating to
reimbursing local elected and appointed officials’ expenses. AB 1234 requires local agencies
to:

« Adopt expense reimbursement policies that specify the kinds of activities that will
be reimbursable;?

« ldentify a “reasonable time” within which requests for reimbursement must be
submitted in those policies;?

« Use expense report forms; and

« Require that all expenses must be documented with receipts* (these documents
are public records subject to disclosure®).

AB 1234 says that such a reimbursement policy may specify what constitutes reasonable
rates for travel, meals, lodging and other expenses. If a local policy does not specify
reimbursement rates, then the reimbursable rates default to those in the Internal Revenue
Service guidelines.®

If a legislative body member wants to seek reimbursement for levels of expenses not
otherwise authorized under the agency’s reimbursement policy, then the official may seek
prior approval for such reimbursement from the governing body (before incurring the

7
expense).

Officials who spend more than allowed under their agencies’ reimbursement policies have
the option of simply paying the extra costs themselves.?

2. How broadly defined is the term “reimbursement”?

AB 1234 does not define “reimbursement.” However, the usual rule of statutory construction
is that, when a term is not defined, the ordinary dictionary definition applies.” According to
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the American Heritage Dictionary, “reimburse” means to:
1. Torepay (money spent); refund.
2. To pay back or compensate (another party) for money spent or losses incurred.

Thus, strictly speaking, AB 1234 only applies to those circumstances under which elected
and appointed officials (for example, members of boards and commissions) seek payment
from an agency for expenses incurred in the course of their service to the agency.

3. Does AB 1234’s restrictions, or the policies adopted pursuant to AB 1234,
apply to expenses which are not reimbursed but are incurred by local
agencies in the first instance (for example, on the agency’s credit card)?

No. The local agency has the option, of course, of adopting policies that apply to those kinds
of expenses or drafting its AB 1234 policies broadly enough to cover expenses incurred as
well as expenses for which reimbursement is sought. But AB 1234 does not require them to
do so.

4. Which agencies must adopt reimbursement policies?

Any local agency that reimburses any of its elected and appointed officials on legislative
bodies for expenses must adopt a policy.'® Local agency includes “a city, county, city and
county, charter city, charter county, charter city and county, or special district.”** The
definition of “legislative body” is tied to the Brown Act definition of legislative body (see
text in note below™?).

Again, the tie to “local agency” as defined in the bill, means that AB 1234’s requirements on

reimbursement policies do not apply to some kinds of agencies on which local officials serve
(for example, redevelopment agency governing boards or joint powers agencies), although of
course voluntarily adopting expense reimbursement policies is a prudent course of action for

non-covered entities. It also does not apply to school districts.

5. Is there a place where we can find sample reimbursement policies?
Yes, at www.ca-ilg.org/reimbursementpolicies. Keep in mind, however, that there is no one-

size-fits-all approach to such policies and AB 1234 specifically allows local agencies to tailor
their policies to their communities’ needs and standards.

6. Does AB 1234’s restrictions apply to expenses incurred by local agency staff?

No. AB 1234’s requirements relating to expense reimbursement policies and restrictions on
reimbursement rates only apply to “reimbursements of members of a legislative body.”** For
consistency and ease of administration, some local agencies have elected to adopt policies
that govern expense reimbursements for staff as well as elected and appointed officials, but
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9.

AB 1234 does not require local agencies to do so.
What are the IRS rates for meal expenses?

The Internal Revenue Service establishes “per diem” thresholds for employees; any amounts
in excess of the per diem for a given area is treated as additional wages for income tax
purposes. For example, for 2006, the standard per diem rate for meals (breakfast, lunch and
dinner) and incidental expenses in the continental United States is $39. However the rate for
Los Angeles, San Francisco, and San Diego areas (as defined) is $64.*

AB 1234 gives local agencies latitude to adopt whatever standards for meal reimbursements
that meet community standards.

Local officials sometimes want to know what the state’s practices are in terms of
reimbursements. Senators and Senate employees, for example, are reimbursed according to
the federal government’s General Services Administration’s rates by geographic area; the
web address for these rates is:
http://www.gsa.gov/Portal/gsa/ep/contentView.do?queryYear=2006&contentType=GSA_BA
SIC&contentld=17943&queryState=California&noc=T.

Note that, under AB 1234, officials must still present receipts documenting expenses
incurred, even if they are within the guidelines adopted by the IRS or the local agency.

If there are no mandatory reimbursement rates, is there no limit on what local
officials may be reimbursed for?

The law specifies certain thresholds for what constitutes reasonable levels of expenses. For
example, for lodging in connection with conferences, the rate may not exceed the maximum
group rates published for the conference.'® If those rates are not available at the time the
lodging is booked, the lodging rates must be comparable to those allowed by the Internal
Revenue Service or government rates.’® Local agency officials must use group or
government rates for non-conference-related lodging and transportation services.*’

But otherwise, AB 1234 retains agencies’ discretion, subject to community standards relating
to the judicious use of scarce taxpayer dollars.

When must these reimbursement policies be adopted? What do we do about
reimbursing expenses before we adopt the policies contemplated by AB 12347

These reimbursement policies should be adopted as soon as possible. AB 1234 took effect
January 1, 2006.

Agencies should not reimburse expenses until they have a policy in place. An option is to
ask their officials to retain any receipts for reimbursable expenses until the policy can be
adopted and then submit their reimbursement requests consistent with those policies and AB
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10.

11.

12.

1234’s requirements.

May local agencies grant car allowances or other expense allowances under
AB 1234?

AB 1234 requires actual expenses like vehicle costs be reimbursed after they are incurred.
It also requires procedures be established for reimbursing such expenses.'® However, AB
1234 did not repeal a earlier statute®® that seemed to permit allowances when based on
empirically demonstrable information that the allowance matched actual and necessary
expenses incurred.?

The Attorney General was asked to weigh in on this apparent contradiction. He
concluded that the Legislature did not intend AB 1234 to supersede earlier-enacted
allowance statute. > Attorney General opinions are not binding on courts; however they
are given weight.®

A factor to keep in mind with expense allowances is that they may be taxable (and subject to
withholding) if the official cannot document that his or her actual expenses met or exceeded
the allowance.?* The Attorney General in his opinion noted that some agencies do report
allowances as income for income tax purposes.*®

If an agency has a current reimbursement policy, does AB 1234 require that it
develop another policy if the current policy omits one of the identified items,
like travel, meals, or lodging?

Agencies should consult with agency counsel to make sure that any existing policies comply
with AB 1234’s specific requirements.

What about expenses related to cell phone and Internet use for local agency
business?

These also can be reimbursed according to local agency policy with documentation.?® In
terms of kinds of documentation, one agency requires that telephone bills be submitted and
that the official identify which calls were made on agency business.

For mobile calls when the official has a particular number of minutes included in the
official's plan, then the agency asks the official to identify the percentage of calls made on
public business. For Internet access, if the officials submit an estimate of the percentage of
agency-related usage for the period in question and proof of the amount of bill for such
access.

Officials should keep in mind that all expense reimbursement requests and supporting
documentation are public records.?’
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13.How should local agencies interpret the requirement that members of a
legislative body provide brief reports on meetings they attend at the expense
of the local agency at the next regular meeting of the legislative body?

AB 1234 requires members of a legislative body to report on “meetings” attended at public
expense at the next meeting of the legislative body.?® “Meetings” for purposes of this section
are tied to the Brown Act meaning of the term:%° any congregation of a majority of the
members of a legislative body at the same time and place to hear, discuss, or deliberate upon
any item that is within the subject matter jurisdiction of the legislative body or the local
agency to which it pertains.*® Qualifying expenses include reimbursement to the member for
meals, lodging, and travel.*

An example of when a brief report is required is when a city council member or supervisor
represents his or her agency on a joint powers agency board and the city pays for the
official’s expenses in serving in that representative capacity.

Presumably the report can be either written or oral. The report must be made at the next
meeting of the legislative body that paid for its member to attend the meeting. *

14.Must a member of a legislative body who is reimbursed for his or her
attendance at a conference, report on the conference at the legislative body’s
next regular meeting?

Technically, no. AB 1234 requires members of a legislative body who attend a meeting at
the expense of the local agency to provide a brief report on the meeting at the next regular
meeting of the legislative body.** AB 1234 defines “meeting” by reference to the Brown
Act.** Because the Brown Act excludes from the definition of meeting “the attendance of a
majority of the members of a legislative body at a conference,” members technically need not
report on the conference.®

It may, however, be useful for agencies to adopt local policies encouraging officials to report
briefly on conferences attended. This debunks any notion that conference attendance is
somehow a junket and also encourages officials to attend the conference sessions. For more
on this topic, see “Attending Conferences” at
http://www.cacities.org/resource_files/25263.conferences.pdf.

15.Can AB 1234’s requirements for expense reimbursement be constitutionally
applied to charter cities?

A number of charter city attorneys argue that expense reimbursement falls under the category
of “compensation” over which charter cities have plenary authority to the exclusion of state
regulation.®® Indeed, the portion of AB 1234 relating to expense reimbursement is located in
an article in the Government Code entitled “Compensation.”*’

Of course individual charter requirements and good fiscal management practices may make
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voluntary adoption of the kind of expense reimbursement policy contemplated by AB 1234

advisable. The Institute’s sample reimbursement policy includes a suggested finding for
charter cities stating that the reimbursement policy would satisfy AB 1234’s requirements in

the event such requirements could be constitutionally applied to charter cities.

16.What are the penalties for misuse of public resources or falsifying expense

reports?

Penalties for misuse of public resources or falsifying expense reports in violation of expense
reporting policies include:®

e Loss of reimbursement privileges
o Restitution to the local agency

. Civilsg)enalties of up to $1,000 per day and three times the value of the resource
used

« Criminal prosecution and a lifetime bar from public office*’

Note that these potential penalties existed under the law prior to AB 1234.

Ref

erences and Resources

! Chapter 700, Statutes of 2005.

2 cal
3cal
*cal
°cal
écal
"cal
8 cal

. Gov’t Code § 53232.2(b).
. Gov’t Code § 53232.3(c).
. Gov’t Code § 53232.3.

. Gov’t Code § 53232.3(e).
. Gov’t Code § 53232.2(c).
. Gov’t Code § 53232.2(f).
. Gov’t Code § 53232.2(g).

® See People v. Siravo, 17 Cal. App. 4th 555, 560 (2d Dist. 1993), rev. denied (1993). See also City of Berkeley v.

Cuki

erman, 14 Cal. App. 4th 1331, 1339, 1340 (1st Dist. 1993) (noting words of a statute must be given their

ordinary meaning and looking initially to a dictionary for that meaning).
1% Cal. Gov’t Code § 53232.2(b).

1 Cal. Gov’t Code § 53232(c).

12 California Government Code section 54952 provides in that regard:

As used in this chapter, "legislative body" means:

(a) The governing body of a local agency or any other local body created by state or federal statute.

(b) A commission, committee, board, or other body of a local agency, whether permanent or temporary,
decisionmaking or advisory, created by charter, ordinance, resolution, or formal action of a legislative
body. However, advisory committees, composed solely of the members of the legislative body that are less
than a quorum of the legislative body are not legislative bodies, except that standing committees of a
legislative body, irrespective of their composition, which have a continuing subject matter jurisdiction, or a
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meeting schedule fixed by charter, ordinance, resolution, or formal action of a legislative body are
legislative bodies for purposes of this chapter.

(c) (1) A board, commission, committee, or other multimember body that governs a private corporation,
limited liability company, or other entity that either:

(A) Is created by the elected legislative body in order to exercise authority that may lawfully be
delegated by the elected governing body to a private corporation, limited liability company, or other
entity.

(B) Receives funds from a local agency and the membership of whose governing body includes a
member of the legislative body of the local agency appointed to that governing body as a full voting
member by the legislative body of the local agency.

(2) Notwithstanding subparagraph (B) of paragraph (1), no board, commission, committee, or other
multimember body that governs a private corporation, limited liability company, or other entity that
receives funds from a local agency and, as of February 9, 1996, has a member of the legislative body of
the local agency as a full voting member of the governing body of that private corporation, limited
liability company, or other entity shall be relieved from the public meeting requirements of this chapter
by virtue of a change in status of the full voting member to a nonvoting member.

(d) The lessee of any hospital the whole or part of which is first leased pursuant to subdivision (p) of
Section 32121 of the Health and Safety Code after January 1, 1994, where the lessee exercises any
material authority of a legislative body of a local agency delegated to it by that legislative body whether
the lessee is organized and operated by the local agency or by a delegated authority.

13 Cal. Gov’t Code § 53232.2(b).
14 5ee Publication 1542 at www.irs.gov or www.policyworks.gov/perdiem.
12 Cal. Gov’t Code § 53232.2(d).
Id.
7 Cal. Gov’t Code § 53232.2(e).
18 Cal. Gov’t Code § 53232.2(a).
19 Cal. Gov’t Code § 63232.3.
% Cal. Gov’t Code § 1223 provides in full:

When traveling expenses are allowed by law to any state, county, judicial district, or city officer, he may
contract with the appropriate authorities for an allowance or mileage rate for the use of vehicles owned or
rented and used by him in the performance of duty, in lieu of the usual transportation charges.

2! See Albright v. City of South San Francisco, 44 Cal. App. 3d 866 (1975).

22 See Slip. Op. online at http:/ag.ca.gov/cms_attachments/opinions/pdfs/0540_08-405.pdf ; _ Cal. Ops Att’y Gen.
__ (2010).

% Napa Valley Educators' Association v. Napa Valley Unified School District, 194 Cal. App. 3d 243, 251 (1987)
(noting that, in absence of controlling authority, these opinions are persuasive since legislature is presumed to be
cognizant of that construction of statute). See also Thorning v. Hollister School District., 11 Cal. App. 4th 1598,
1604 (1992) (observing that while the Attorney General’s interpretation of statute is not controlling, it is entitled to
great respect).

* Treas. Regs. § 1.62-2T(e), § 1.3401(a)-1T.

% See Slip. Op. (#08-405) at 9 online at http://ag.ca.gov/cms_attachments/opinions/pdfs/0540_08-405.pdf (noting
that the Attorney General was not weighing in on whether allowances must be reported as compensation); 93 Cal.
Ops Att’y Gen. 9 (2010) .

% Cal. Gov’t Code § 53232.3(c).

%7 Cal. Gov’t Code § 53232.3(e).

%8 Cal. Gov’t Code § 53232.3(d).

2% Cal. Gov’t Code § 53232.3(d).

% See Cal. Gov’t Code § 54952.2.

%! See Cal. Gov’t Code § 53232.3.
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%2 Cal. Gov’t Code § 53232.3(d).

% Cal. Gov’t Code 53232.3(d).

% Cal. Gov’t Code § 53232(d).

% Cal. Gov’t Code §§ 54952.2(c)(2), 54954.

% Cal. Const. art. X1, § 5. County of Sonoma v. Commission on State Mandates, 84 Cal. App. 4th 1264 (2000).
%" Article 2.3 of chapter 2 of Part 1 of division 2 of title 5 of the Government Code.

% See Cal. Gov’t Code § 53232.4.

% See Cal. Gov’t Code § 8314.

%0 See Cal. Penal Code § 424.
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