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Question: I am a newly appointed finance director working on my first budget. My 
agency has a policy of giving each elected official an "allowance" to use for whatever 
community projects or causes he or she believes are worthy - with no collective findings 
of public purpose by the governing body as a whole. Looking at the records, it appears 
most officials use this "allowance" for charitable purposes. At the last agency I worked 
in, our attorney cautioned us against this kind of charitable giving because of its 
potential to create gift-of-public-funds issues. 
 
I raised my concern with agency counsel, and she agrees the practice is problematic. She 
says the council, naturally, likes the policy. My boss is sympathetic to these concerns but 
is unwilling to rock the boat over what is, after all, a fairly small amount of money. This 
still feels uncomfortable to me, but I can’t afford to lose my job over it. What should I do? 
 
Answer: What you have described is a classic "personal cost" kind of ethical 
dilemma. You have identified a practice that is legally problematic but are worried that 
the cost to you of rectifying the situation is more than you want to pay.  
 
At stake, however, is the ethical value of responsibility, inasmuch as you have a legal and 
ethical responsibility to not misuse public resources. You also may feel a sense of 
conflicting loyalties; wanting to do what your employer wants (and not appear in- 
subordinate) - but not wanting to harm the organization’s reputation in the community if 
your concerns about the legal issues associated with such expenditures are valid. Let’s 
analyze these issues. 
 

About ILG 
ILG is the nonprofit 501(c)(3) research and education affiliate of the League of California Cities 
and the California State Association of Counties. For more information and to access the 
Institute’s resources on ethics visit www.ca-ilg.org/trust. If you would like to access this resource 
directly, go to www.ca-ilg.org/overview/everyday-ethics.  

The Institute welcomes feedback on this resource: 

• Email: jspeers@ca-ilg.org  Subject: For Whom the Whistle Blows 

• Mail: 1400 K Street, Suite 205 ▪ Sacramento, CA ▪ 95814  
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The Professional Responsibility 
to Safeguard the Public’s Trust 
 
When faced with an ethical dilemma, it can be 
useful to consult relevant codes of ethics. The 
places to start include both the agency’s code, if 
there is one, as well as the relevant codes of ethics 
for your and your supervisor’s professional 
associations.  

For example, both the California Society of 
Municipal Finance Officials Code and the 
International City-County Management 
Association Code emphasize integrity and 
preserving public trust and confidence at the outset 
of their respective codes.  

A question to ask is: How the public will perceive 
your professionalism and integrity if it were 
known that you had a basis to question this kind of 
expenditure and did not do so? This is where the 
"newspaper test" can be a handy guide. How 
would you feel if this situation were re-ported on 
the front page of the local newspaper, and it was 
reported that you knew the expenditures were 
questionable but processed them anyway? What 
will such an experience mean in terms of your 
future job prospects?  

These are more than rhetorical questions. 
According to Mountain View City Manager Kevin 
Duggan, those in positions of authority in an 
organization should expect to be asked the 
following when ethics issues surface:  

• What did you know? 
 

• When did you know it? 
 

• What did you do about it? 

Recent newspaper coverage in agencies rocked by 
scandal back up Duggan’s prediction that staff’s actions (and possible inaction) will be 
scrutinized.  
 

To the "Higher-Ups" in the 
Chain of Command 

 
If staff expresses an ethical or legal 
concern about something happening 
within your agency, your immediate 
reaction may be to feel defensive, 
criticized and annoyed if the practice 
being questioned is one you like. Resist 
this impulse! Whistle-blowers are, by and 
large, trying to keep the organization 
from doing something that may 
ultimately result in legal action or 
embarrassment - to both the organization 
and its leaders. Just as a complaint is a 
gift in customer service circles, so is 
"internal" whistle-blowing. It makes 
sense to encourage employees to express 
concerns to those inside the organization 
who are in a position to evaluate the 
concerns and, if appropriate, take steps to 
address them.  
 
Encouraging internal whistle-blowing is 
an important management practice to 
avoid damage to an organization and its 
credibility when an employee brings his 
or her concerns to the attention of those 
outside the organization. In the article 
"Encouraging Internal Whistle-Blowing 
in Organizations," the Markkula Center 
for Applied Ethics offers the following 
"best practices" for encouraging 
employees to bring up problems before 
they become damaging to an 
organization:  
 
Develop a whistle-blowing policy that 
includes a clear explanation for the 
process of voicing concerns and bans 
retaliation against those that use it. 

• Secure endorsement from top 
management and communicate the 
organization’s commitment to 
management and staff at all levels. 

http://www.ca-ilg.org/
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The Risk of Going Along  
 
Notwithstanding one’s professional ethical 
responsibilities, it can be tempting to adopt a 
"go-along, get-along" kind of approach to this 
situation. After all, the amounts of money are 
relatively minor, and the city has never been 
challenged on this particular practice. And the 
money is going to charities in the community; 
it’s not as if anyone is receiving a personal 
benefit from public funds.  

Nonetheless, there is a good argument that, 
depending on how the program is structured, the 
practice could be a misuse of public resources 
State law prohibits misuse of public resources2 
and imposes severe penalties for those who even 
permit the misuse of public resources.3 This 
includes a fine of up to $1,000 a day and three 
times the value of the resource used. Although 
there has not been a reported appellate court 
case finding the practice you describe as indeed 
a misuse of public resources, these kinds of 
penalties make the stakes fairly high.  

But What if I Get Fired?  
 
State whistle-blowing laws make it unlawful for 
employers to retaliate against employees who 
refuse to participate in unlawful activities.4 
Furthermore, if an employee can demonstrate by 
a preponderance of evidence that his or her 
whistle-blowing activities were a contributing 
factor in an adverse employment action, the burden of proof then shifts to the employer to 
demonstrate by clear and convincing evidence that the employer would have taken the 
action for "legitimate, independent reasons" even if the employee had not been a whistle-
blower.5  

These protections apply specifically to local agency employees.6 Violation of the whistle-
blowing laws is a misdemeanor.7 The maximum criminal penalty for an individual is a 
year of jail time, a fine of $1,000 or both.8 In the case of corporations the criminal 
penalty is a fine of up to $5,000.9 

• Publicize the organization’s 
commitment to ethical and legal 
conduct regularly; publicly 
acknowledging and rewarding 
employees who raise concerns is one 
way to communicate the depth of the 
organization’s commitment to ethics. 

• Investigate and follow up when 
concerns are expressed. Inaction is 
the best way to create cynicism about 
an organization’s commitment to 
ethics. 

• Assess the organization’s internal 
systems. Find out employees’ 
opinions about the organization’s 
commitment to ethics and values. 

• Walk the talk. The performance 
review process should hold staff 
accountable not only for meeting the 
organization’s goals and objectives 
but doing so in accordance with the 
organization’s values, which are 
ideally expressed in an adopted code 
of ethics.1  

Without question, some whistle-blowers 
have less than honorable motivations for 
whistle-blowing. The goal, however, is to 
create a culture where all employees feel 
comfortable sharing concerns to help 
their leaders determine which concerns 
are valid and which are not. 
 

http://www.ca-ilg.org/
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In addition, retaliation against an employee for whistle-blowing activities could result in 
a suit for violation of the employee’s civil rights.10 Such actions carry the prospect of 
damages11 and attorney’s fee awards.12 

Do these legal protections provide absolute and 
complete protection against the potential negative 
consequences of delivering an unwelcome 
message or refusing to cooperate? Of  

course not.19 This is why there are two challenges 
in being ethical: deciding on the right thing to do 
and then having the moral courage to indeed do 
the right thing.20  

Or as City Manager Duggan observed at a recent 
manager’s conference about the ethical 
obligations of staff: "While there can be 
significant negative consequences to taking 
action, you can be viewed as complicit in the 
unethical behavior if you do not. In a worst-case 
scenario, you may need to take the long-term 
view about the situation and ask yourself whether 
this is an instance in which you need to lose your 
job to save your career - not to mention your 
integrity and reputation."  

If This Is a Legal Issue, Isn’t It 
the Agency Attorney’s Job to 
Pursue?  
 
Interestingly, the agency counsel is in a 
particularly sticky situation if she has given 
advice that has not been followed. State law 
imposes on all attorneys a duty to keep client 
communications confidential.21 Under the 
California State Bar’s Rules of Professional 
Responsibility, the attorney can only work her 
way up the city’s hierarchy, sharing her concerns 
ultimately with the highest level decision-makers 
(in this situation, the city council).22 If that 
decision-maker does not heed her concerns, her 
only option is to resign; attorneys’ professional 
responsibilities preclude them from disclosing 
the organization’s problematic conduct to outsiders.23 Repeated efforts to change this 
prohibition for public agency attorneys have been vetoed.24  

On Public Agency Charitable 
Giving 

Why is the practice described in this article 
legally questionable? California’s 
Constitution prohibits gifts of public 
funds;13 because charitable contributions 
are gifts, this prohibition has implications 
for charitable giving by public agencies.14 
The presumption underlying the 
constitutional prohibition is that taxpayer 
funds should be used for public services, 
programs and facilities; any purely 
philanthropic activities should be left to the 
discretion of the individual taxpayer.  

Consequently, the test for any use of public 
resources is whether a valid public purpose 
is served.15 The challenge with having 
individual officeholders make this decision 
is that there is no collective finding by the 
decision-making body regarding the public 
purpose served by an individual 
expenditure. Although the courts give 
deference to a legislative body’s findings 
concerning public purpose,16 they can’t 
defer to findings that don’t exist (which is 
what happens if the decision is made solely 
by an individual council member). 

For example, the state auditor recently 
criticized a water district for providing 
support to a variety of nonprofit 
organizations, noting both the 
constitutional prohibition against gifts of 
public funds and the obligation that special 
districts have to show that an expenditure 
falls within the specifically enumerated 
powers of the district.17 The state auditor 
also faulted the district for not having 
policies that define the types of public and 
private agencies whose support furthers the 
interests of the district.18    

Continued on next page 
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Figuring Out How to Proceed  
 
Talk with the city manager and city attorney about 
communicating your collective concerns to the 
council. Ethicist Michael Josephson offers the 
following tips on how to bring your concerns to 
your boss’s - and ultimately the governing body’s  
attention.  

1. Be prepared. Make sure you have your 
facts correct and you are speaking with the 
right person. 
 

2. Be respectful. Watch your tone. Be earnest 
but not self-righteous or accusatory. Don’t 
raise your voice or make threats. Be willing 
to listen as well as talk.  
 

3. Be fair. Don’t assume bad motives; be open 
to new facts and explanations. Don’t equate 
not agreeing with you as not listening, not 
caring or being stupid. 
 

4. Be honest. Don’t exaggerate or omit 
important facts. 
 

5. Stick to the point; stay focused.27 
 

Let’s assume that your agency attorney has 
expressed her view that the way your agency 
administers the policy presents legal issues. You 
may want to ask the attorney to advise you and the 
governing body on the potential legal liabilities for 
each of you. 
 
One such consequence is that any employee or 
member of the public can call the state attorney 
general’s whistle-blower hotline, handled through 
the Public Inquiry Unit at (800) 952-5225, to 
register their concerns about such potentially 
unlawful practices.28 State law now requires employers to post this number at the 
workplace.29 The attorney general has authority to bring actions to redress improper use 
of public resources, as do district attorneys.30  

Continued from previous page 

Although a number of local agency 
attorneys expressed discomfort with this 
practice of leaving decisions concerning 
public agency support for charities to 
individual officeholders, there may be 
ways to structure such a program so it 
conforms better to legal requirements.  

Even so, the governing body should still 
have a policy discussion about whether this 
is the best system for making decisions 
about the use of scarce public resources. 
For example, another public agency’s 
practices in this regard came under scrutiny 
even though the agency reportedly put 
safeguards in place to make sure the funds 
were appropriately spent. The president of 
the local taxpayers’ association suggested 
that using such monies for charitable 
contributions involves "a thin line," 
observing that the practice is "almost like 
they’re buying votes."25 The local 
newspaper also noted that such funds were 
used to boost officeholders’ public profiles. 

Recent research26 suggests that the public’s 
perception that government misuses public 
resources is one of the reasons that the 
public is reluctant to give government 
greater authority to solve pressing 
problems. Although these accounts may 
have personal and political advantages for 
local officials, those advantages may come 
at significant cost in terms of whether the 
public perceives that their taxpayer dollars 
are being used only for critical public 
services. In short, decision- makers need to 
ask themselves the usual question: Even if 
this program could be structured in a way 
to be legal, does that mean that the practice 
is ethical - or that the public will perceive it 
to be so? 

http://www.ca-ilg.org/
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As with all ethical dilemmas, there is no one-size-fits-all solution. Ideally, by working 
with the city manager and city attorney, you can devise a strategy that keeps the agency - 
and all of its decision-makers - well on the safe side of the law. 
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