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Important policy decisions affecting local agencies in California are made by the electorate 
through the initiative and referendum process. Determining what role local agencies and their 
officials may play in the initiative and referendum process can be quite complicated.   
 
The following series of questions and answers provide general guidelines and analyses of issues 
regarding activities that occur before a measure is put on the ballot. The purpose of this guide is 
to provide guidance that represents the Institute’s best judgment, based on the law, on how to 
avoid stepping over the line that divides lawful from unlawful conduct. As a general matter, the 
Institute believes in not snuggling right up to any such lines, but instead giving them some berth. 
 
It is also important to remember that just because a given course of action may be lawful, it may 
not satisfy the agency’s or the public’s notions of what constitutes an appropriate use of public 
resources. Proper use of public resources is a key stewardship issue for public officials. In 
determining proper use of public resources, it is important to remember the law creates only 
minimum standards. In addition, there may be potential political implications of walking too 
close to the line in terms of the public’s overall reaction to a ballot measure and where one wants 
the public’s attention to be focused. 
 
This guide is offered for general information only and is not intended as legal advice. Reasonable 
attorneys can and do disagree on where the boundaries are on these issues; moreover, the specific 
facts of the situation are an important element of the analysis. Always consult an attorney 
knowledgeable about this area of the law when analyzing what to do in specific situations. 

 
For more information on legal issues associated with use of public resources and ballot measure 
activities, see parts 1, 2, and 4 of this resource available at www.ca-ilg.org/ballot-measure-
activities:  
 

• Part 1: General Framework 
• Part 3: Specific Questions 
• Part 4: Activities by Individuals 

 

http://www.ca-ilg.org/ballot-measure-activities
http://www.ca-ilg.org/ballot-measure-activities
http://www.ca-ilg.org/ballot-measure-activities
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Before a Measure is Put on the Ballot 
 

1. If a public agency wants to draft a measure on the ballot; may public resources be used 
for that? 

 
Under both the California Elections Code and case law, local agencies may use public resources 
to draft a measure for the ballot.1 The theory is that, prior to and through the drafting stage of a 
proposed ballot measure, the activities do not involve attempting to either persuade the voters or 
otherwise influencing the vote.2 

 
2. What about other activities a local agency may wish to engage in prior to placing a 

measure on the ballot? 
 
Local agencies do not have specific guidance from a majority of the California Supreme Court 
on this issue, although there are general principles that can be applied. The Court seems to use a 
two-part analysis in evaluating public agency activities vis-à-vis ballot measures. One part goes 
to the issue of whether a particular public agency has the authority to spend monies on ballot 
measure activities. The other is whether that authority oversteps what the courts may perceive as 
constitutional restrictions on what may be done with public resources.3 
 
When placing a measure on the ballot, the California Elections Code answers the authority 
question for cities and counties.4 The question is what other kinds of activities can they engage 
in as part of that effort? 
 
In a case involving a local transportation agency, a court of appeal found the agency had 
authority under state law to find additional sources of funding for transportation5 and the agency 
was following the prescribed steps for putting a measure before the voters (which included such 
activities as preparing a transportation plan).6  The court noted that the activities the agency 
engaged in occurred before the transportation expenditure plan was approved or the ordinance 
placing a measure on the ballot was finalized.7   
 
The fact that the agency’s challenged activities occurred well before the measure was put on the 
ballot was enough for the court. In this regard, the court drew a distinction between activities 
involving the expenditure of public funds for governing and the expenditure of funds for election 
campaigning.8  
 
The court in the transportation agency case relied heavily on the analysis of an earlier court of 
appeal decision. In that case, which involved a county, the court suggested that putting a measure 
on the ballot was okay, but other activities may be a closer call.9 The court concluded that:  
 

On balance, we conclude the power to draft the proposed initiative necessarily implies the 
power to seek out a willing proponent. We do not perceive the activities of identifying 
and securing such a proponent for a draft initiative as entailing any degree of public 
advocacy or promotion, directed at the electorate, of the single viewpoint embodied in the 
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measure.10 
 
The California Supreme Court agrees with this case to the extent that the case interpreted earlier 
Supreme Court decisions as allowing public agencies to express opinions on the merits of a 
proposed ballot measure, so long as agencies do not spend public funds to mount a campaign on 
it.11 It did not address the issue of what kinds of activities (other than the act of putting a matter 
on the ballot) are okay.  
 

3. Before we put a measure on the ballot, we want to evaluate its likelihood of success by 
engaging in various forms of public opinion research (for example, polling and focus 
groups) to understand how the community might feel about such a measure. May we 
use public resources for that kind of activity?  

 
Although no court has specifically addressed this, the Attorney General has said “yes,” as long as 
those resources are not being used to promote of a single view in an effort to influence the 
electorate. For example, the Attorney General has determined that, in preparation for submitting 
a bond measure to the electorate for approval, a community college district may use district 
funds to hire a consultant to conduct surveys and establish focus groups to assess the potential 
support and opposition to the measure, the public's awareness of the district's financial needs, 
and the overall feasibility of developing a bond measure that could win voter approval.12 The 
Attorney General based his analysis on a court of appeal case that allowed pre-qualification 
activities,13 noting that the audience for such activities is not the electorate.14  
 

4. May this research be used by advocacy or opposition groups to inform their strategies? 
 
In the Attorney General opinion on the community college bond measure, the Attorney General 
noted that the fact that early focus group and polling information might prove to be of use in an 
ensuing campaign does not, in itself, necessitate the conclusion public funds were expended 
improperly.15 The Attorney General did note that donating or providing this information to a 
political campaign may give rise to campaign reporting obligations under the Political Reform 
Act.16  
 

 
 
 
 

 
Note on Public Records 

 
A factor to keep in mind is the degree to which the consultant’s research is likely to constitute a 
public record17 subject to disclosure upon request to anyone under California’s Public Records Act.18  
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5. May a public agency use public resources to hire a communications strategist 
(consultant) to advise the agency on an effort to place a matter on the ballot? Some of 
the issues the consultant would advise on include:  

a. Interpreting and applying the public opinion research and advising on such issues 
as timing of the election;  

b. What kind of balloting method to use;  
c. Effective themes and messages to use in describing the measure to the community; 
d. Areas where the public may need more information;  
e. Communications planning; 
f. Community outreach activities;  
g. Informational direct mail program; 
h. Creating an informational speakers bureau; and  
i. Interpreting “tracking poll” data after outreach program to re-assess community 

support for the measure.  
 
Some public agencies have ongoing and robust communications and engagement efforts with 
their communities as part of their philosophy of governance. In such communities, hiring help on 
community outreach activities and communications planning (or having such capacity in house) 
is part of how the agency generally operates. Consistency with a public agency’s established 
practices is one of the factors the courts look for in assessing whether a particular use of public 
resources with respect to ballot measure communications is okay.19   
 
The key distinction to keep in mind under the current state of appellate guidance is whether a 
given use of public resources relates to governing as opposed to election campaigning.20  
Understanding community sentiment and needs and then developing measures to meet those 
needs can be part of an agency’s ongoing governance and communications practices. So can 
maintaining regular lines of communications between decision-makers and the community.  
 
However, if these activities are not typically part of the agency’s philosophy of governance and 
regular communications practices, then using public resources for these purposes can be riskier.  
For example, the Attorney General has concluded that it would be unlawful to use public agency 
funds to hire a consultant to develop and implement a strategy for building support for a ballot 
measure (both in terms of building coalitions and financial support for a campaign). The 
Attorney General said having the consultant assist the district chancellor in scheduling meetings 
with civic leaders and potential campaign contributors in order to gauge their support for the 
bond measure would be unlawful if the purpose or effect of such actions is to develop a 
campaign to promote approval of the bond measure by the electorate.21   
 
Under this opinion, the key test is whether the “purpose or effect” of a consultant’s activities is to 
develop a campaign to promote approval of the bond measure; if so, those activities should not 
be undertaken with public resources.22 The Attorney General said this means public resources 
should not be used to fund activities that will form the basis for an eventual campaign to obtain 
approval of a measure.23 It also means that the safest thing to do is to avoid using public 
resources for activities that may have the effect of influencing the voters (for example, 
“developing themes or messages”).  

http://www.ca-ilg.org/
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If the agency does hire communications consultants, the agency and the consultants should be 
aware of the transparency requirements that apply to public entity endeavors. This includes the 
fact that the scope of work in the consultant’s contract, the consultant’s work product, emails and 
other writings relating to their work that are in the possession of and regularly retained by the 
agency will be subject to public disclosure should there be an inquiry.24   
 

6. Are there any concerns if the communications strategist ultimately becomes either one 
of the consultants or the sole consultant to the campaign?  

 
No court decision or Attorney General opinion addresses this specific issue. Having consultants 
involved in pre-qualification activities (which are not supposed to involve actions designed to 
develop a campaign to promote approval of a measure) and then become involved in campaign 
activities may create a greater risk that a court may conclude the pre-qualification activities were 
truly designed to support a campaign to promote approval of a measure. It also increases the 
possibility that the pre-qualification expenses will be reportable as in kind support for the 
campaign.   
 

7. May public resources be used to fund signature gathering to qualify a measure for the 
ballot? 

 
The Attorney General says “no.”25 The Attorney General reasoned that such activities cross the 
line to promoting a single point of view and influence the electorate, which cannot occur unless 
there is clear and explicit authorization for such activities.26  
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